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Order 76-9-74 directing Air BVI Limited, British Airways 
Board, British Caledonian Airways Limited, Cayman Airways 
Limited, and LIAT (1974) Limited to file with the Civil 
Aeronautics Board (Attenticn: Director ,Bureau of Inter- 
national Affairs) within seven days after service of 
this order (September 28, 1976) an original and three 
copies of any and all of their existing schedules of 
seryice between the United Kingdom, its territories 

and possessions, and the United States, including 
Scheduled services via intermediate points and to points 
beyond the United States, which shall include: 


(a) The type of equipment used (including the number 
of seats, by class of service, on aircraft 
normally assigned, by flight); 


(b) The times of arrival and departure at each point ; 
and 


(c) The frequency and day(s) of operation o* each 
flight; 


That the above-named foreign air carriers shail 
file with the Civil Aeronautics Board (Attention: 
Director, Bureau of International Affairs) an original 
and three copies of any and all proposed schedules of 
service between the United Kingdom its territories and 
possessions, and the United States, including the in- 
formation noted in ordering paragraph 1 above the pro- 
posed effective date of such schedules, and the proposed 
termination date of such schedules (if determined) ,at 
least 50 days prior to inauguration of service; 

Served 9/17/76 


Motion of British Airways for Stay of Order 76-9-74. 
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DOCKET ENTRIES 


CIVIL AERONAUTICS BOARD 
Docket No. 29778 


DATE MATERIAL RECEIVED 


09-30-76 Order 76-9-161, except to the extent granted below, 
solely with respect to the third Concorde frequency 
proposed to be inaugurated at Washington on October 5, 
the motion of British Airways for stay of Order 76-9-74, 
is denied; 

Order 76-9-74 is stayed, to the extent, but only to the 
extent, that it would otherwise require that British 
Airways file its proposed third Concorde frequency at 
Washington commencing October 5, 1976, on or before 
September 28, 1976; and 

That on or before October 6, 1976, Bricish Airways 

Board shall file as an "existing" schedule its 

currently proposed third Concorde frequency at Washington 
provided such frequency has in fact been inaugurated on 
or prior to October 6, 1976. Such filing shall be in 
accordance with the procedures for the filing of existing 
schedules set forth in Order 76-9-74. Minetti and West, 
members, filed concurrer and dissent. Served 9/50/76 


a 


09-30-76 Report of British Caledonian Airways Limited pursuant to 
Order 76-9-74, regarding schedules from November 1, 1974. 


09-30-76 Report of Air BVI Limited pursuant to Order 76-9-74 of 
schedules from September 15, 1976, through December 14, 
1976. 


09-30-76 Report of Cayman Airways, Ltd. pursuant to Order 76-9-74, 
of schedules. 


10-21-76 Board Recommendation to the President, submitted to the 
public. Served 10/21/76 


10-26-76 Order 76-10-1100, vacating Orders 76-9-74 and 76-9-161 
and their effectiveness terminated nunc pro tunc as of 
October 8, 1976. This order shall be subject to any 
necessary approval by the United States Court of Appeals 
for the Second Circuit. Served 10/26/76. 
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ORDER 76-9-74 OF THE CIVIL AERONAUTICS BOARD 
ADOPTED SEPTEMBER 14, 1976 


Order 76-9-74 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 
iS ORT eRERRES MARR MOREL 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. 
on the lth day of September, 1976 


In the matter of the 
Schedules of 


AIR BVI LIMITED 

BRITISH AIRWAYS BOARKD : 

BRITISH CALEDONIAN ATRWAYS LIMITED : Docket 29778 
CAYMAN AIRWAYS LIMITED ; 

LIAT (1974) LIMITED 


ORDER TO FILE SCHEDULES 


Air BVI Limited, British Airways Board (British Airways), 
British Caledonian Airways Limited, Cayman Airways Limited, and LIAT 
(1974) Limited are the holders of foreign air carrier permits issued 
pursuant to Orders /2-4-149, 74-4-17, 73-3-33, 71-11-100, 75-35-58, 
respectively, authorizing thm to perform scheduled passenger foreign 
air transportation, inter alia, on certain routes. The routes au- 
thorized are those permitted to be operated by British air carriers 
designated by the United Kingdom in accordance with the Agreement 
between the United States of America and the United Kingdom of Great 
Britain and Northern Ireland relating to the operation of scheduled 
international air transport services effective February 11, 1946, 
as amended. National Airlines, Inc. (National), Pan American World 
Airways, Inc. (Pan Am), and Trans World Airlines, Inc. (TWA) are the 
holders of certificates of public convenience and necessity issued 
pursuant to Orders 69-7-90 (NAL), T4-6-11 (PAA) and E-23230 (TWA), 
respectively, to engage in scheduled passenger foreign air transpor- 
tation between, inter alia, the United States and Great Britain. 


The Government of the United Kingdom delivered a Note on 

August 12, 1976 to the United States Dersctment of State setting out 
the frequency levels and equipment types which the United Kingdom 
Government will permit U.S. carriers to operate on scheduled services 
between the United Kingdom and the United States from November i, 1976 
through April 23, 1977. The Note was delivered over the objections 

of the United States Government and representations made by the U.S. 
delegation at consultations with the United Kingdom Government, in 
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July 1976, “hat such action would be regarded as a violation of the 

Air Transport Services Agreement. The effect of this unilateral action 
of the United Kingdom Government, if implemented, would be to un- 
justifiably reduce the number of frequencies planned to be operated 
during this period by National and TWA from Miami and Chicago, 
respectively, to London; to deprive all the U.S. carriers of their 
rights to determine their schedules in accordance with the provisions 
of the Agreement and to divert traffic which otherwise would be carried 
by U.S. carriers to British Airways. 


Part 213 of the Board's Economic Regulations was promulgated 
specifically to provide the Board with appropriate powers to ensure 
that the operating rights provided for in an air transport agreement 
of any U.S. carrier designated thereunder remain unimpaired. 


Upon consideration of these matters, the Board finds that the 
Government of the United Kingdom has taken action which, over the 
objections of tne United States Government, will impair, limit, terminate, 
and deny operating rights and deny the fair and equal opportunity of 
U.S. carriers to exercise the operating rights provided for in the 
United States-United Kingdom Air Transpurt Services Agreement. 

The Board further finds that in the present circumstances the 
public interest requires the Board to exercise its powers pursuant 
to Part 213 of the Economic Regulations, as amended, to require the 
filing of existing British air carrier schedules, and those which may 
later be proposed, to determine whether the operation of such services, 
or any part thereof, may be contrary to applicable law or may adversely 
affect the public interest. 


ACCORDINGLY, IT IS ORDERED: 


1. That Air BVI Limited, British Airways Board, British Caledonian 
Airways Limited, Cayman Airways Limited and LIAT (1974) Limited, file 
with the Civil Aeronautics Board (Attention: Director, Bureau of 
International Affairs) within seven days after service of this order 
an original and three copies of any and all of their existing schedules 
of service between the United Kingdom, its territories and possessions, 
and the United States, including scheduled services via intermediate 
points and to points beyond the United States, which shall include: 


(a) The type of equipment used (including the number of 
seats, by class of service, on aircraft normally 
assigned, by flight); 


The times of arrival and departure at each point; and 


The frequency and day(s) of operation of each flight ; 
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2. That the above-named foreign air carriers shall file with the 
Civil Aeronautics Board (Attention: Director, Bureau of International 
Affairs) an original and three copies of any and all proposed schedules 
of service between the United Kingdom, its territories and possessions, 
and the United States, including the information noted in ordering 
paragraph 1 above, the proposed effective date of such schedules, 
and the pioposed termination date of sucn schedules (if determined), 
at least 30 days prior to inauguration of service; and 


3. That this order shall be served on Air BVI Limited, British 
Airwsys Board, British Caledonian Airways Limited, Cayman Airways 
Limited and LIAT (1974) Limited,and the Ambassador of the United 
Kingdom of Great Britain end Northern Ireland -in Washington. 


By the Civil Aeronautics Board: 


PHYLLIS T, KAYLOR 


Secretary 
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PETITIONER'S MOTION FOR A STAY OF ORDER 76-9-74 
BEFORE THE CIVIL AERONAUTICS BOARD 


BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of the Schedules of 


AIR BVI LIMITED : 

BRITISH AIRWAYS BOARD Docket 29778 
BRITISH CALEDONIAN AIRWAYS LIMITEL 

CAYMAN AIRWAYS LIMITED 

LIAT (1974) LIMITED 


MOTION OF BRITISH AIRWAYS FOR STAY 
OF ORDER 76-9-74 


Communications with respect to 
this document should be sent to: 


WILLIAM C. CLARKE 
Counsel for the USA 


British Airways 
245 Park Avenue 
New York, New York IlOOL7 


Dated: September 27, 1975 
New York, New York 


Petitioner's Motion for a Stay of Ord 
Before the Civil Aeronautics 


BEFORE THE 
CIVIL AFRONAUTICS BOARD 
WASHINGTON, D. C. 


In the matter of the Schedules of 


AIR BVI LIMITED 

BRITISH AIRWAYS BOARD : Docket 29778 
BRITISH CALEDONIAN ATRWAYS LIMITED 

CAYMAN AIRWAYS LIMITED 

LIAT (1974) LIMITED 


MOTION OF BRITISH AIRWAYS FOR STAY 
OF ORDER 76-9-74 


British Airways respectfully submits this motion 


for a stay of Order 76-9-74, served September 17, 1976, 


pending judicial review, and in support thereof states as 


follows: 
i. 


On Seytember 17, 1976, the Board served upon British 
Airways Order 76-9-74, adopted under Section 213.3(c) of the 
Board's Economic Reguiations, requiring British Airways and 


other United Kingdom carriers to file with the Board within 
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Before the Civil Aeronauties Board 


seven days, 


" ..- all of their existing schedules of 


service between the United Kingdom, its 
territories and possessions, and the 

United States, including scheduled services 
via intermediate points and to points beyond 
the United States, which shall include: 


(a) The type of equipment used (including 
the number of seats, by class of ser- 
vice, on aircraft normally assigned, 
by flight); 

(b) The times of arrival and departure at 
each point; and 


(c) The frequency and day(s) of operation 
of each fiight." 


The order further requires the filing of, 


" ,..- all proposed schedules of service 
between the United Kingdom, its territories 
and possessions, and the United States, 
including the information noted in ordering 
paragraph 1 above, the proposed termination 
date of such schedules and the proposed 
termination date of such schedules (if 
determined) at least 30 days prior to inau- 
guration of service." 


As provided in Section 213.3(c), the order was adopted 
and served without prior notice to British Airways and with- 
out giving it an opportunity to be heard. Also, Section 215.3(e) 
forbids the filing of any petition for reconsideration of 


the order, 


The order contains no exviration date and, therefore, 


appears to be of indefinite duration. 
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II. 


Order 7€-9-74 works immediate anc irreparable 
injury upon British Airways, its property, its license rights 
and its business, as well as upon members of the travelling 
public in several respects. 

Insofar as the order prohibits the inauguration of 
any new service without at least 30 days advance filing with 
the Board, it has at least the following immediate injurious 


effects: 


(1) It appears to prohibit for at least 30 

davs the introduction .f planned new services. 
For example, British Airways has had in its 
operating plan for some months the introduction 
of a third weekly frequency with Concorde 
aircraft on its London-Washington route on 
October 5. This new service has been open for 
Sale in British Airways' reservations computer 
for some time and seats have been reserved 

and sold for flights for 45 weeks from and 
after October 5. A number of flights, including 
the initial ones in both directions, are fully 
booked, Inability to introduce this service 


as planned will cause substantial loss of 


revenue to British Airways, great incon- 
venience to the passengers booked thereon, 
injury to British Airways' reputation in 

the marketplace, and enormous costs in 
idling a $60 million aircraft and specially 
trained crews for whicii there is no alterna- 


tive utilization at this time. 


(2) It appears to prohibit short-notice 


alteration of schedules and routings to 
accommodate such things as flight cancella- 
tions, equipment malfunctions, weather 
delays, labor difficulties and the like. 

For example, British Airways not infrequently 
uses the flexibility provided by the coterminal 
authority in its permit to reroute flights, 
such as routing its Chicago-London service 
over New York to pick up traffic affected by 
delay or cancellation of a New York-London 
flight. Similarly, during the labor unrest 
which seems frequently to affect Canadian 

Air Traffic Control, British Airways mounts 
substantial additional schedules on short- 
notice into United States points named in 

its pern2*, primarily to accommodate traffic 


to and from Canada, 
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(3) It appears to prohibit the operation 


of extra sections of flights to accommodate 


peak traffic requirements unless scheduled 

at least 30 days in advance. There are 
recurring requirements for extra sections 

to meet the public's requirements for trans-— 
portation at such times as the coming Thanks- 
giving and Christmas holidays,.as well as at 
other times, The scheduling of such flights 
is dependent upon actual reservations demand 
as it comes in and cannot noermaily be under- 
taken 30 days in advance. The inability to 
schedule extra sections will cause British 
Airways to lose substantial revenues or 
expose it to substantial unnecessary costs 
should it elect to schedule them 30 days 

in advance. Additionally it will place 
British Airways at a competitive disadvantage 
vis-a-vis the U.S.-flag and third-country 
carricrs operating on its routes who are 
subject to no such constraints, and may at 
certain peak times result in denial of needed 
service to the travelling public. 

(4) It appears to prohibit changes in equip- 


ment type not scheduled at least 30 days in 


Petitioner's Motion for a Stay of Order 76-9-74 
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advance. This imposes an arbitrary time 
delay factor upon British Airways' ability 
to match equipment changes of its competi- 
tors, to increase or reduce capacity in re- 


sponse to demand and to make udjustments 


in its schedule that are inevitably required 


in striving to operate its fleet of some 

172 jet aircraft toover 200 cities around the 
worid on an economically and mechanically 
sound basis. These disabilities will cause 
British Airways to lose substantial revenues 
or incur substantial unnecessary costs. 

(S) It appears to impose a requirement to 
identify at least 30 days in advance the 
number of seats, by class of service, on air- 
craft normally assigned, to each flight. 

Thus, in addition to not being able to 

change equipment type on short-notice, British 
Airways will not be able to substitute equip- 
ment of the same type but having a different 
seating configuration. Since British 

Airways operates several configurations for 
most aircraft types in its multiple weekly 
services to nine U.S. cities (as shown by its 
configuration tariffs on file with the Board), 


this is a burdensome and costly requirement. 


”) 
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(6) It appears to prohibit alteration 

of the arrival and departure times scheduled 
for any flight except upon 30 days advance 
notice. Such changes can be required on 
less than 30 days' notice for any of a host 
of reasons that affect the operation of a 
worldwide scheduled airline. A few examples 
are the necessity to reroute flights around 
areas where air traffic control is affected 


by labor difficulties, rerouting around areas 


of hostilities, adjusting to schedule changes 


of a competitor, imposition of a curfew at an 
airport or assignment of airport landing 
"slots." These changes may take place anywhere 
in the world and affect the time of all 

services utilizing the affected aircraft. 

It may well be impossible to comply with Order 
?6-9-74 in this respect and, in any event, 

will impose unnecessary cost burdens and com- 


yetitive disadvantages. 
I 


Insofar as Order 76-9-74 places British Airways in 
imminent jeopardy of a further order, without notice or hear- 
ing, to restrict or cancel altogether its existing 


services, or prevent the inauguration of new services, 
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it has further immediate injurious effects. This "Sword 

of Damocles" must inevitably have adverse effects upon British 
Airways' ability to compete in the marketplace against 
carriers not so threatened and, therefore, upon its revenues. 
The Board is quite familiar with the shifting of traffic 

by passengers, shippers, agents and tour cperators away from 

a carrier whose services are threatened by a strike. In the 
highly competitive North Atlantic market at a time of general 
overcapacity in the coming Winter season there is no reason 

to suspect British Airways will escape similar eifects. 
Additionally, the Board should be aware that the absence of 
any pror-edings that are likely to have a substantial adverse 
affect upon a carrier's business is frequently if not normally 
a condition of financing arrangements for equipment or other- 
wise. Order 76-9-74 subjects British Airways to such a 
proceeding and may, therefore, close to it normal sources of 
financing, especially in the United States where the bulk of 


its aircraft are purchased. 


111. 


Order 76-9-74 is a judicially reviewable order under 


Section 1006(a) of the Act. It meets the test of admini- 


strative finality established in Chicago and Southern Air 
Lines v. Waterman Steamship Corp.,. 333 U.S. 103 (1948), in that -- 


Petitttoner's Motion fora Stay 


Before the Civtl Aeronautie: 


(a) it clearly imposes obligations, denies 
rights and fixes a legal relationship as a 
consummation of the administrative process; 


and 


(b) it is not merely a recommendation subject 


to Presidential review under Section 801. 


The Board's order imposes very burdensome obligations 
upon British Airways, previously discussed, requiring it to 
file schedules with the Board and prohibiting it from altering 
frequency, days of operation, arrival and departure times, 
the type of equipment used for a flight, or the number of 
seats by class of service on aircrart normally assigned to 
each flight, except upon at least 30 days' advance notice. In 
this the order denies British Airways the right, which it 
and its predecessor corporations have enjoyed under their 
foreign air carrier permits for over 35 years, to alter its 
schedules as the requirements of competition, the demand 
for service or the safe and economical operation of its 
aircraft fleet may warrant. In addition, the order fixes 
a legal relationship in that it places British Airways, 
alone among all carriers operating on its routes, under a 
legal liability of having its schedules reviewed by the 


Board with a view to restricting or cancelling them at any 
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time without notice or hearing. 


British Airways is aware, of course, that in one 


previous case the Board indicated the view, i/ and the 


Court of Appea‘s for the District of Columbia subsequently 
held, 2 that a schedule filing order under Part 213.3(c) 
was interlocutory and non-reviewable since it was merely a 
predicete to further action to actually restrict or curtail 
schedules under Section 213.3(d). However, it appears that 
the immediate and irreparable impacts of the so-called 
schedule filing order itself which British Airways has 
demonstrated herein, either were not present or were not 
advanced in that case. Thus, in its Order 74.-11-150 (mimeo 
p. 2) the Board was able to say, 

" ... there is no showing of any adverse 

effect which would flow to KLM from the 

requirement that its schedules be filed, 

or any basis for assuming that compliance 

with the order will have any effect what- 

soever on KLM's operations to and from 

the United States." 
Possibly KiM as a smaller carrier with a smaller fleet, less 
routes serving tie United States, and fewer equipment types 


and configurations used on those routes did not face the 


Same consequences from the order served upon it as British 


KIM Royal Dutch Airlines, Order 74-11-150, November 27, 
1974, 


KIM Royal Dutch Airlines v. C.A.B., No. 74-2065, order 
filed March 18, 1975. oe 
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Airways has demonstrated herein. Possibly that carrier 

did not have either the capability or the necessity to 
operate extra sections of flights on short-notice that 
British Airways has. Certainly it appears KLM was not 

faced with any consequences so dire and imminent as cancel- 
lation or postponement of proposed new service with Concorde 
aircraft after it has been sold to the public. 


In any event, we submit that in this case British 


Airways has clearly demonstrated that Order 76-9-74 itself, 


regardless of whether it is later used as a predicate for 

some action under Section 213.3(d), works very immediate 

and irreparable injury, imposes real obligations, denies 
rights and fixes a legal relationship. And as to those 
matters it represents the "consumation of the administrative 
process." By its terms the order is a final order of 
indefinite duration, not subject to reconsideration. Part 215 
procedures do not oblige the Board at any time ever to take any 
any further action in relation to this order and the Board 
may well never do so. Moreover, even it the Board should at 
some future time take further action to restrict or cancel 
schedules under Section 215.3(d), there is nothing in that 
procedure which offers any possibility of review or recon- 


sideration of the burdens imposed by Order 76-9-74 which, 
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by their terms, continue indefinitely. Accordingly, we 
submit that Order 76-9-74 is in every sense a final order 


of the Board whica is reviewable under Section 1006(a). 


avs 


There are substantial issues as to the legality of 
Order 76-9-74 that warrant the issuance of a stay pending 


judicial review. 


ites 


A. The Board's Findings Do Not Satisf the Requirements 
: Are Otherwise Insufficient. 


In adopting Order 76-9-74 the Board found that, 


" ..- the Government of the United Kirgdom 

has taken action which, over the objections 

of the United States Government, will 

impair, limit, terminate, and deny operating 
rights and deny the fair and equal opportunity 
of U.f. carriers to exercise the operating 
rights provided for in the United States- 

United Kingdom Air Transport Services Agreement." 


The Board further found that, 


"The effect of this unilateral action of the 
United Kingdom Government, if implemented, 
would be to unjustifiably reduce the number 
of frequencies planned to be operated 
during this period by National and TWA from 
Miami and Chicago, respectively, to London; 
to deprive all the U.S. carriers of their 
rights to determine schedules in accordance 
with the provisions of the Agreement and to 
divert traffic which otherwise would be 
carried by U.S. carriers to British Airways." 


Finally, the Board found that, 

",,. in the present circumstances the 

public interest requires the Board to 

exercise its powers pursuant tc Part 

Sis oss" 

The Board's findings in Order 76-9-74 are on their 
face insufficient under the standard established in Part 215.3(c) 
pursuant to which the order was adopted. Part 213.3(c) requires 
a finding that the government or aeronautical authorities of the 
foreign carrier's country, 

"... have: (1) Taken ection which im- 

pairs, limits, terminates, or denies 

operating rights, or (2) otherwise 

denied or failed to prevent the denial 

of, in whole or in part, the fair and 

equal opportunity to exercise the 

operating rights." 

As can readily be seen, Section 213.3(c) requires 
a finding that action has been taken by a foreign government 
that is impairing operating rights, or that the foreign 


government has denied or has failed to prevent the denial 


of a fair and equal opportunity. On the other hand, the 


Board's findings in Order 76-9-74 speak to action by the 


U.K. Government that will, if implemented, have such effects. 
Section 213.3(c), as approved hy the President, purports 


to authorize retaliatory action for injuries in being and 


A 2() 


Petitioner's Motton for a Stay of Order 76-9-74 
Before the Civil Aeronauties Board 


not the anticipatory action the Board has taken in Order 
76-09-74, 3/ 
Insofar as British Airways is aware, the United 
Kingdom Government has as yet taken no action that is 
limiting the operations of any U.S. carrier. As we under- 
stand the matter, the U.K. Government has given notice 
that it will implement unilateral measures to reduce what 
it regards to be excess capacity by the carriers of both 
countries if the two governments are unable to agree on 
joint measures. British Airways understands that consulta- 
tions between the two governments are still taking place 
and that an ugreed solution is still possible. Accordingly, 
under the terms of Section 213.3(c), the issuance of 
Order 76-9-74 was not authorized. 


The findings in Order 76-9-74 are insufficient 


in other respects as well. For example, no reviewing court 


could determine from the order whether there is any rational 
basis for the Board's conclusion that the proposed actions 


of the U.K. Government to reduce excess capacity on the 


3/ While the language of the regulation itself is clear, it 
may be noted that in approving Part 213 President Nixon 
specifically stated, "The intention of the Board to use 
these powers sparingly and only after other nations have 
taken unwarranted restrictive action against United 
States carriers is consistent with our international 
aviation policy." July 3, 1970. Letter of Presidential 
Approval attached to Order 70-6-33. 
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North Atlantic "will impair, limit, terminate, and deny 
operating rights and deny the fair and equa. opportunity 

to exercise the operating rights provided for" in the 
Bermuda Agreement. The order contains no mention of, much 
less any reasoned analysis of tiie vases in international 
law asserted by the U.K. Government for its position. 
Moreover, the Board would seem hard pressed to distinguish 
the actions the U.K. Government has proposed to take from 
the actions the Board itself has asserted the right to take 
under Part 213 in relation to Bermuda-type bilaterals, 


From the earliest inception of Part 213 in the 


Foreign Air Carrier Permit Terms Investigation the Board 


has asserted the right to invoke Part 213 restrictions uni- 


laterally when a foreign country's carriers are operating 
excessive capacity and consultations with the foreign 
government under a Bermuda-type bilateral failed to resolve 
the probiem (34 CAB 840, 844». The Board has applied 

this interpretation in acting against KLM under Part 213 
under a bilateral that is materially indistinguishable from 
the Bermuda Agreement (Order 74-11-85, November 19, 1974). 

We see nothing to distinguish the proposed unilateral actions 
of the U.K. Government against what it finds to be excessive 
capacity by U.S.-flag carricrs, after full consultations 


under the bilateral have not resolved the problem, from the 
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Board's own action under art 213 which it has found 
to be consistent with bilateral obligations. 
The Boai'd's factual finding in Order 76-9-74 
that the U.K. Government's actions will divert traffic from 
U.S.-flag carriers to British Airways is not supported 
by "substantial evidence" as required by Section 1006(e) 


of the Act. Pillai v. C.A.B., 485 F. 2d 1018 (D.C. Cir. 


1973). Indeed no basis at all for the finding is apparent 


from the order. Possibly the Board is not aware that the 
actions the U.K. Government proposes to take to alleviate 
excessive capacity will fall upon British Airways with 

the same force as upon U.S.-flag carriers. The British 
Government has proposed no discriminations such as Order 76- 


9-74 would create. 


As noted by the Court of Appeals in the Pillai 


" "Substantial evidence' is the requirement, 


no matter how esoteric are the facts to be 
considered in support of the CAB decision 
on the issue. The Board cannot wrap its 
decision in some mystique of foreign policy 
or purported expertise in international 
negotiation to achieve a nonreviewable 
status for the facts underlying its most 
important and most sensitive decisions." 
(485 F. 2d at 1023), 


Order 76-9-74 does not meet this standard, 
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B. Due Process -- Denial of Notice and Opportunity 


to Be Ileard. It is apparent from the preceeding discussion 
that Order 76-9-74 deprives British Airways of substantial 
license and other property rights without advance notice 
or any opportunity to be heard. Such action by an agency 
of the United States Government is prohibited by the Fifth 
Amendment to the Federal Constitution. Morgan v. U.S., 
304 U.S. 1 (1937); Ashbacker Radio Corp. v. F.C.C., 326 U.S. 
327 (1945); Southern Ry. Co. v. Virginia ex rel. Shirley, 
290 U.S. 190 (1933). 

The fact that the order is entered pursuant to 
Part 213, purportedly inserted into the permits of British 
Airways and other carriers in the Foreign Air Carrier Permit 
Terms Investigation, Order 70-6-32, approved by the President 
June 3, 1970, does not alter this conclusion. Neither the 
Board nor the President acting under Section 801 of the 
Act is empowered to disregard the minimal requirements of 
constitutional due process. British Airways and its pre- 
decessor corporation have at all times vigorously contested 


the purported Part 213 permit amendment by all lawful means 


(see, e.g., British Overseas Airways Corporation v. C.A.B., 


304 fF. 2d 952 (D.C. Cir. 1962) ) and British Airways has 


never waived its due process rights. 
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Equally, it is of no import in terms of consti- 
tutional due process that British Airways is a :vreign air 
carrier rather thaa a citizen carrier or that the Board's 
order purports to be a form of retaliation against alleged 
actions of the British Government to which the U.S. 


Government may object: 


"The Sth Amendment gives to each owner of 
property his individual right. The consti- 
tutional right of owner A to compensation 
when his property is taken is irrespective 
of what may be done somewhere else with the 
property of owner B As alien friends ae 
embraced within the terms of che Sth 
Amendment, it cannot be said that their 
property is subject to confiscation here 
because the property of our citizens may be 
confiscated in the alien's country. The 
provision that private property shall not 
be taken without just compensation estab- 
fishes a standard of conduct for our govern- 
ment which the Constitution does not make 
dependent upon the standards of other 
governments." Russian Volunteer Fleet v. 
U.S., 383 U.S. 481, 491-492 (19351). 


C. C. The Order Is Contrary To Sections 402 and 801 _ 
of the Act and the Board Is Therefore Without Jurisdiction. 


Order 76-9-74 effects a modification of the terms, conditions 
and limitations of British Airways' foreign air carrier 


permits. Specifically, it conditions the right enjoyed 


by British Airways to engage in the "foreign air transportation" 


authorized by its permits in the respects described in 
sections ]] and III, supra. Section 402(f) of the Act 


empowers the Board to alter, modif.;, amend, suspend, cancel 


cy 
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or revoke a permit only after notice and hearing, and 
Section 801 requires the prior approval of the President 
for any such action. Neither of these stacutory conditions 
has been met and the Board is, therefore, without juris- 
diction to issue the order. 

We recognize, of course, that Part 215 has been 
approved by the President and that by Order 70-6-3s2, 
also approved by the President, the regulation in its original 
form was purportedly made part of the terms, conditions and 
limitations of foreign air carrier permits such as those 
held by British Airways. By these actions it would seem 
that the President has attempted to delegate to the Board 


plenary authority to amend the terms of foreign air carrier 


permits without seeking his specific approval which Congress 


has required in Section 801. Additionally, it appears 

that the Board and President togeiticr have attempted to 
establish procedures for the amendment of foreign air carrier 
permits in Part 213 that bypass the notice and hearing 
requirements expressly required by Congress in Section 402(f). 
These actions, while seemingly unlawful on their face, have 
se far escaped judicial scrutiny because the courts have 

felt they lacked jurisdiction to review actions of the 
President in the foreign policy field. See, British Overseas 


airways Corporation v. C.A.B., supra. Compare, however, 
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American Airlines v. C.A.B., 348 F. 2d 349 (D.C. Cir. 1965), 
and Pan American World Airways v. C.A.B.,3380 F. 2d 770 (2d 
Cir. 1971), aff'd by an equally divided Court 391 U.S. 461. 
Order 76-9-74 is, however, a product of the Board 
acting alone and does not embody any presidential discretion, 
The Board is a creature of statute which may itself perform 
onlythose functions authorized by statute and in the manner 
prescribed by statute. There is absolutely no statutory 


authorit; for the Board's action in issuing Order 76-9-74. 


D. The Order Is Contrary to the Bermuda Agreement 
and Section 1102 of the Act and the Board Is Therefore 
Without Jurisdiction. As demonstrated in sections II and 
III, supra, Order 76-9-74 places British Airways at a severe 
competitive disadvantage vis-a-vis its U.S.-flag competitors 
in several respects. Even if the U.K. Government implements 
the capacity reduction measures it has proposed (which fal] 
upon British Airways as well as U.S.-flag carriers) the 
Board's order would still place British Airways at a compe- 
titive disadvantage regarding the flexibility to change 
seating configurations, days of operation and arrival and 


departure times on less than 30 days notice. In this 


respect the order is contrary to the "fair and equal oppor- 


tunity" provision of*sthe Bermuda Agreement. 
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Section 1102 of the Act clearly mandates that the 
Board shall act consistently with any obligation assumed by 
the United States in an international agreement. It might 
be argued that the Board, when acting as adviser to the 
President in the exercise of his powers urder Section 801, 
could recommend to him an action at variance with an 


international agreement for reasons of retaliation or other- 


wise. 4/ But the Board's own actions must be consistent with 


international agreements of the U.S. Order 76-9-74, as 
previously discussed, is not a recommendation to the Presi- 
dent and must, therefore, comply in all respects with the 
limitations that Congress has placed upon the Board's powers, 


including those of Section 1102. 


British Airways would prefer to give the Board 
the opportunity to reconsider or at least clarify Order 76-9- 
74 in light of the matters raised herein before seeking 
judicia. review. However, in view of the prohibition in 


Section 213.3(e) against petitions for reconsideration of 


4/ Sce, British Overseas Airways Corporation, Permit, 
29 CAB 583 (1959). 
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the order, British Airways has felt that it has no alter- 
native to the present motion, particularly in view of the 
imminent impact upon its new Concorde service planned to 
commence October 5. We invite the Board to reconsider 

the order and would delay judicial proceedings pending such 
reconsideration, provided a stay were granted in the 
interim. However, in view of the imminent consequences for 
British Airways' new Concorde service, the substantial 
penalties that could accrue for noncompliance from and after 
September 26 if the order is not stayed, and the other 
immediate injuries the order would work as described in 
section I], supra, British Airways will be compelled to 

seek appropriate judicial review and a judicial stay not 
later than the afternoon of September 30 if relief consistent 


with the premises of this motion is not forthcoming: by then. 


WHEREFORE, British Airways respectfully urges the 


Board to stay the effectiveness of Order 753-9-74 pending 


judicial review thereof and to grant such other and further 


relief consistent with the premises hereof as the Board 
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shall deem just and proper. 


Respectfully submitted, 


fu Ma a ia L, 


William C. Clarke 


Attorneys for 
British Airways 


Dated: September 27, 1976 
New York, New York 
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UNITED STATES OF AMERICA. 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Adopted by the Civil Acronautics Board 
at its offices in Washington, D.C... 
on the 29th day of September, 1976 


In the matter of the schedules of 


Docket 29778 


BRITISH AIRWAYS BOARD 


. 00 06 @8 ee ee 


ORDER TO REDUCE SCHEDULES 


By Order 76-9-74 dated September 14, 1976,the Board directed, pursuant 

to section 213.3(c) of its Economic Regulations, that British Airways Board 

(a United Kingdom designated scheduled air rzarrier under the bilateral aA.r 
Transport Services Agreement in effect between the United States and the 
United Kingdom), among others, file with the Board its existing and proposed 
schedules of service between the Uniced Kingdom and the United States. The 
Board noted that, over the objections of the United States Government, the 
United Kingdom authorities on August 12, 1976,unilaterally and unjustifiably 
set maximum limits on the frequency level and capacity of U.S. air Carriers 

to be opecated from November 1, 1976,through Avril 23, 1977, thereby impairing, 
limiting, terminating, and denying their operating rights and their fair and 
equal opportunity to exercise such operating rights provided for in the U.S.- 
U.K. Air Transport Services Agreement. The United States Government had 
advised the United Kingdom that this action is a sericus violation of the 
Agreement. 


As a result of the United Kingdom action, U.S. carrier schedules are 
unilaterally predetermined and restricted, while the United Kingdom Government 
remains free'to permit its government-owned carrier to operate those schedules 
which best meet British Airway's needs and potentially to divert significant traf- 
fic fron U.S. carrier-services to British Airvays. Tne United Ststes Governzent 
has navised the United Kingdon that this Government will not tolerate such 
unilateral action, and that the failure to withdraw such action will require 
an appropriate retaliatory response. Despite these representations the 
United Kingdom Government has refused to withdraw these schedule limitations. 
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Considering the United Kingdom violation of the terms of the Agreement, 
by unilaterally restricting the operations of the designated U.S. air carricrs, 
the Board finds, pursuant to section 213.3 of its Economic Regulations 
and in accordance with the representations made by the United Statcs Covernment 
in the course of consultations with the United Kingdom Government: 


(1) That the United Kingdom Government, by limiting the 
schedules of U.S. designated air carriers, have 
impaired, limited, terminated, and denied these air 
carriers cperating rights under the U.S.-U.K. Air 
Transport Services Agreement and have denied the 
fair and equal opportunity for these U.S. carriers 
to exercise such operating rights; 

That a limitation upon the schedules to be operated 
by British Airways Beard from November , 1976,is 
required in the public interest; and 


That operation of schedules by itish Airways a 
‘between Los Angeles and London i -sxcess of thos 

set forth below may adversely affect the nakite 
interest. 


The currently effective passenger schedules of British Airways (effective 
to Merch 19, 1976) as reflected in the British Airways airline schedules, 
printed in the worldwide edition of the Official Airline Guide, 1/ show the : 
—foliowing frequencies ef -scheduled-operations of the carrier between Los Angeles 
end London: 


Daily DC-10 service between Los Angeles and London. 


i Board finds that a reduction of 


1. Within 30 days afte ‘vice of this order, British Airways Board 
shall not operate or hold t he public in any manner, that it does 
operate scheduled ssenger servic Frequencies (including extra sections) 
between Los Angeles and the Unite xecess of five weekly DC-10 
frequencies between Los Angeles and London; 


3/- Although British Airways has failed to comply with the Board's 

direction to file schedules in Order 76-9-74, obviously this failure. can have 
no effect upon the Board's and the United States Covernment's ability to act 
under Part 213 in accordance with the Presidentially approved condition on 
British Airways’ permit rights. The primary reason for the two-step Part 

213 procedure was to provide an additional opportunity after the preliminary 
action for the respective Governments to negotiate a resolution of their out- 


Standing problems. 
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2. British Airways Board's schedules of service from November , 
1976,between the United States and the United Kingdom be and they hereby 
are Jignnoroved, to the extent they exceed, in scheduled passenger service, 
the frequencies set forth in paragraph 1s 


3. This order shall be submitted to the President and shall become 
effective on 32/ 


4. This order shall remain in effect until further oder of the Board; 


and 


5. This order shall be served on British Airways Board and the 
Ambassador of the United Kingdom and Northern Ireland in Washington, D.C. 


This order will be published in the Federal Register. 
By the Civil Acronautics Board: 


_ PHYLLIS T. KAYLOR 
Secretary 


a/inis or order was submitted to the President on September 30, 1976. 
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Order 76-9-161 


JNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 
‘ASG TTR THRE ER SR SE DPR DERE BED URS, YAR LAT RIOT WTR HCI RERDRENE OTREL CD ENRUARE RUSSO DSTA UAL DNB 
Adopted by the Civil -.\eronautics Board 
at its office in Washington, D.C. 
on the “Oth day of September, 1976 


In the matter of the Schedules of 


AIR BVI LIMITED : 

BRITISH AIRWAYS BOARD : Docket 29778 
RRITISH CALEDONIAN AIRWAYS LIMITED : 

CAYMAN AIRWAYS LIMITED 

LIAT (1974) LIMITED 


ORDER ON MOTION FOR STAY 


By Order 76-9-74 the Board directed, pursuant to section 213,.3Cc) of 
its Economic Regulaticns, 1/ that British Airways (the United Kingdom govern- 
ment-owned scheduled air carrier designated, and providing transatlantic 
service, under the Bilateral Air Transport Agreement in effect between the 
United States and the United Kingdom), among other British scheduled carriers, 
file with the Board its existing and proposed schedules of service between 
the United Kingdom and the United States. The Board noted that, over the 
objections of the United States Government, the United Kingdom authorities 
on August 12, 1976, unilaterally and unjustifiably set maximum limits on 
the frequency level and capacity of United States air carriers to be operated 
from November 1, 1976, through April 23, 1977, thereby impairing, limiting, 
terminating, and denying their operating rights, and their fair and equal 
opportunity to exercise such operating rights, provided for in the United 
States-United Kingdom Air Transport Services Agreement. The United States 
Government had advised the United Kingdom Government that this action con- 
stituted a serious violation of the Agreement. Accordingly, the Board 
found, that the public interest "requires the Board to exercise its powers 
pursuant to Part 213 of the Economic Regulations, as amended, to require 
the filing of existing British air carrier schedules, and those which may 
later be proposed, to determine whether the operation of such services, or 


Part 213 was adopted, after extensive hearings, by Order 70-6-32, approved 
by the President of the United States on June 3, 1970. Pursuant to Presidential 
directive, the Regulation became immediately effective on its date of service, 
June 4, 1970. 
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any part thereof, may be contrary to applicable law or may adversely 
affect the public interest." 


By motion filed September 27, 1976, British Airways requests that 
the Board stay the effectiveness of its Order 76-9-74 pending judicial 
review thereof, and for other aprropriate relief. In support of its motion, 
British Airways alleges that the order creates immediate injury to it in 
that it could be construed to preclude the inaugurdtion on October 5, 1976, 
of a propesed additional Concorde schedule at Washington (a period of less 
than 30 days from the filing date), and to limit the carrier's ability 
to operate in the same manner as authorized prior to the effective- 
ness of the order. In addition, it is urged that the mere threat of a 
second stage Part 213 action disapproving schedules, subject to Presidential 
stay or disapproval, creates further injurious effects. Thus British Airways 
alleges that the order is reviewable as a final order imposing obligations, 
denying rights and fixing a legal relationship as a consummation of the 
administrative process. It is further alleged that there are substantial 
issues as to the legality of Order 76-9-74 that warrant the issuance of a 
stay pending judicial review. In this connection, British Airways alleges 
that the Board's findings are insufficient, inter alia, in that they do not 
meet the requirements of section 213.3(c); that the order constitutes a 
denial of due process; and that the order is contrary to Sections 402, 801, 
and 1102 of the Act as well as the Air Transport Services Agreement between 
che Unitéd States and the United Kingdom. 


We have carefully considered the arguments of British Airways, and 
have concluded that the stay should be denied, except in one respect. In 
order to remove the British Airways concerns over the effect of the 
Board's Order 76-9-74 on passengers already booked on the inaugural 
service of British Airways' proposed Concorde frequency on October 5, 
the Board will stay the effectiveness, through October 6, 1976, of the 
Board's Order 76-9-74, only insofar as that order would otherwise 
require the filing on September 28, of the third Concorde frequency to 
Washington. The third Concorde frequency may then be filed as an 
"existing" schedule on October 6. Our limited stay of the order 
should not, however, be construed as any restriction upon Board action 
in the future, pursuant to section 213.3(d), to disapprove, subject to 
Presidential stay or disapproval, any Concorde or other schedule which 
the Board finis may be adverse to the public interest. 


In all other respects, the motion for stay will be denied. Despite 
the arguments of British Airways, the Board finds no significant adverse 
impact arising from the order directing the filing of British Airways existing 
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schedules by September 28, 1976, and its proposed schedules 30 days in 
advance of inauguration. The order merely requires, pursuant to the 
Presidential approval procedures of Part 213, that British Airways’ schedules be filed 
with the Board in order thac the Board may consider whether such schedules 
may in fact be "contrary to applicable law or may adversely affect the public 
interest." Adverse impact upon British ‘irways will. result only from a 
subsequent order (subject to stay 2r disapproval by the President) actually 
disapproving such schedules. The order would not, as speculated, preclude 
true emergency changes concerning rerouting or changes in equipment type 

and the like. It does not purport to constitute a preclusion against 
emergency deviations as a result of unanticipated operational requirements. 
The Board order is in every respect an interlocutory order which would 

not be subject to judicial review. 2/ Accordingly, there is no basis 

for grant of the vequested stay. Indeed, in KLM Royal Dutch Airlines 

v. C.A.B., No. 74-2065, Order filed March 18, 19/75, the Court of Appeals 

for the District of Columbia dismissed for lack of jurisdiction an 

appeal from a virtually identical order against KLM, finding that the 

order for which review was sought was not final. 


It further may be obServed that, even to the extent there may be some 
adverse impact upon British Airways resulting from the order, that adverse 
impact is one to which British Airways' operating rights are specifically 
subject. Part 213 was adopted, after full hearings and Presidential approval, 
as a permit amendment proceeding in which British Airways' permit was made 
subject to the provisions of that part. 3/ Thus, the Part 213 procedures 


2/ There is «» right to review of an interlocutory order and no jurisdiction 
to be protected by a stay. See, Fed. Power Comm. v. Edison Co., 304 U.S. 375, 


383 (1938). 

3/ - Imsofar as it is argued that the order is contrary to Sections 402, 801 

and 1102 of the Act, and the provisions of the Air Transport Services Agreement 
between the United States and the United Kingdom, these arguments are, for the 
most part, identical to those made by the British carrier in the original 

Part 213 proceedings. The arguments were there rejected. The Board or-er 
adopting Part 213 was approved hy the President and, as noted, made a condition 
to British Airways' permit. Such determinations cannot be collaterally attacked 
in the instant proceeding. See, Dan-Air Services v. C.A.B., 475 F.2d 408 
(C.AND.C..,. 1973). 


constitute a condition to British Airways' foreign air carrier permit. 
The implementation of such procedures, pursuant to that condition, 4/ 
can constitute no deprivation of rights of the carrier. See, Dan-Air 


Services, Ltd. v. C.A.B., 475 F.2d 408 (C.A.D.C., 1973). 


Finally, the balance of equities clearly requires denial of the 
rejuested stay. The British Government has unilaterally taken actior which 
substantially impairs the operating rights of United States carriers under 
the United States-United Kingdom bilateral, despite the repeated objections 
of the United States Government, and clear warnings that retaliatory action 
under Part 213 would follow. 5/ Under these circumstances, to stay the initial 


4/ We find no validity to British Airways' argument that the section 213, 3(c) 
procedures have not been complied with because the impairment to the operating 
rights of the United States carriers will not occur until the November 1 schedules, 
which have been restricted by the British Government, would otherwise be imple- 
mented.. The British Government has advised the United States Government by 
Diplomatic Note that such restrictions will be imposed, and has similarly advised 
the United States carriers that they are precluded from operating schedules 

in excess of those limitations subsequent to November 1. Such British action 
clearly constitutes a present impairment of the United States carriers’ operating 
rights. Part 213, which was adopted specifically as a means to provide 

prompt retaliatory action in order to deter and prevent foreign government 
restrictions, could not reasonably be construed as requiring that full damaging 
effects of the foreign governments’ restrictive action had actually taken 

place before the U.S. Government was in a position to take the apprupriate 
retaliatory action under the Part 213 procedures. 

5/ The contention that the carrier has been denied an opportunity to express 
its views seems peculiarly inappropriate from a government-owned carrier 

which in fact participated in the intergovernmental negotiations where the 
respective views of the governments were debated at length, and the United 

States Government position that the British action was considered to 

constitute a serious violation of the Air Transport Services Agreement, 

and would, in the absence of withdrawal, be the subject of United States 
Government retaliatory action under Part 213 was clearly set forth. It may 

be noted, nevertheless, that in the event of adoption of a second stage order 
actually disapproving schedules, the carrier retains the right to apply 

pursuant to sections 213.3(e) and 213.5 of the regulations “for approval 

of any or all existing or proposed schedules" Thus the opportunity for the 
carrier to present its views is preserved., 
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stage Part 213 ordez, which by itself is not final, bu:: the stay of which 
could seriously impede United States Government retaliatory action designed 
to deter and remove the United Kingdom bilateral violations, becomes 
unthinkable, and clearly contrary to tne public interest. 


ACCORDINGLY, IT IS ORDERED: 


1. That except to the extent granted in paragraphs 2 and 3 below 
solely with respect to the third Concorde frequency proposed to be inaugurated 
at Washington on Uctober 5, the motion of British Airways for stay of Order 
76-9-74, be and it hereby is denied; 


2. That Order 76-9-74 be and it hereby is stayed, to the extent, but 
only to the extent, that it would otherwise require that British Airways 
file its proposed third Concorde frequency at Washington commencing October 5, 
1976, on or before September 28, 1976; and 


3. That on or before October 6, 1976, British Airways Board shall file 
as an “existing” schedule its currently proposed third Concorde frequency 
at Washington, provided such frequency has in fact been inaugurated on o-~ 
‘prior to October 6, 1976. Such filing shall be in accordance with the 
procedures for the filing of existing scnedules set forth in Order 76-9-74. 


By the Civil Aeronautics Board: 


PHYLLIS T. KAYLOR 
Secretary 


MINETTL AND WEST, MEMBIRS, FLLED THE ATTACHED CONCURRENCE AND DISSENT, 
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LETTER DATED OCTOBER 9, 1976 OF PRESIDENT GERALD R. FORD 
ADDRESSED TO THE CHAIRMAN, CIVIL ABRONAUTICS BOARD 


THE WHITE HOUSE . 
WASHINGTON 


October 9, 1976, 


Dear Mr. Chairman: 


I have reviewed the Board's proposed order in the matter 
of the schedules of British Airnvays Board (British Air- 
ways) in Docket 29778 and the circumstances surrounding 
that order. In view of the fact thatthe issues neces- 
sitating the actions proposed in the order have been 
satisfactorily resolved with the British authorities, 

I. am hereby disapproving the order. 


I have further determined that prompt rescission of che 
Board's order 76-9-74, which requires the carrier to 
file with the Board its existing and proposed schedules, 
would be appropriate and in the interests of our foreign 
policy. 


Respectfully, 
i. ot 
Lr.df Ff Fe" ; 


The Honorable John E. Robson 
Chairman 

Civil Aeronautics Board 
Washington, D.¢.. 20428 
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PETITION FOR REVIEW OF ORDER 76-9-74 
PURSUANT TO 49 USC §1486 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Docket No. 
BRITISH AIRWAYS BOARD, 


Petitioner, ' “yh -4226 
~against- : Petition For 


Review of 
CIVIL AERONAUTICS BOARD, ‘ Agency Order 


Respondent. 


British Airways Board hereby petitions the court 
for review, pursuant to Title 49 WSC §1486 and Rule 15 of 
the Federal Rules of Appellate Procedure, of Order 76-9-74 


adopted by the Civil Aeronautics Board on September 14, 1976, 


pursuant to §213.3(c) of the Board's Zconomic Regulations 


[14 CFR §213.3(c)] requiring Petitioner to fiie with the 
Board. 

(a) all proposed schedules of service between 
the United Kingdom, its territories and 
possessions, and the United States, the 
proposed effective date of such schedules 
and the proposed termination date of such 
schedules at least 30 days prior to inaugu- 
ration of such service; and 
all existing schedules of service between 
the United Kingdom, its territories and 


possessions, and the United States, including 


A HY 


Petition for Review of Order 76-9-74 
oat 


Pursuant to 49 USC 91486 


scheduled services via intermediate 
es and to points beyond the 

United States; aud 

with respect to each set of schedules 
the type of equipment used; the number 
of seats by class of service; the type 
of aircraft normally assigned by flight, 
the times of arrival and departure et 
each point; and the frequency and days 


of operation of each flight. 


Dated: October 7, 1976 : 7 
New York, New York Lee LOPE LE 
: Lt 4 (AGA 


William C. Clarke 


- j / y 
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Peter IF. Vetro 
/ 

Attorneys for 

British Airways Board 

945 Park Avenue 

New York, New York 10017 


(212) 985-5552 
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PETITIONER'S NOTICE OF MOTION FOR STAY PENDING REVIEW 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


BRITISH AIRWAYS BOARD, r Docket No. 
Petitioner, * L- H al 


Notice of Motion 
for 
CIVIL AERONAUTICS BOARD, : Stay Pending Review 


Respondent. 


~ against - 


PLEASE TAKE NOTICE that upon Order 76-9-74 of the 
Civil Aeronautics Board dated September 14, 1976, the affi- 
davit of R.D.H. Wilson sworn to ae October 20, 1976, the 
annexed exhibits and upon all prior proceedings, the under- 
signed will move this Court at 10:30 a.m., or as soon there- 
after as counsel may be heard, in Room 1701 at the 
Federal Courthouse located at Foley Square in the City, 
State and County of New York, on a date to be determined by 
the Clerk hereof, for an Order pursuant to Rule 18 of the 


Federal Rules cf Appellate Procedure staying the implement- 


Petittoner's Nutice of Motton for Stay Pending Review 
J 3 g 


ation of Order 76-9-74 of the Civil Aeronautics Board pend- 
ing its review by this Court. 

: PLEASE TAKE FURTHER NOTICE that pursuant to Rule 
27(a) of the Federal Puics of Appellate Procedure and §27 of 
the Rules of the United States Court of Appeals for the 


Second Circuit, petitioner shall request exped*ted considera- 


tion of this motion. 


Yours etc. 


VL 0 Mba, tA ok 


William C. Clarke 


October 20, 1976 
New York, New York 


Attorneys for 

British Airways Board 
245 Park Avenue 

New York, New York lLOOL? 
(212) 963-5552 


James C. Schultz.Esq. 
General Counsel 

Civil Aeronautics Board 
Washington, D.C. 20428 
(202) 673-5255 
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AFFIDAVIT OF R.D.H. WILSON, SUBMITTED IN SUPPORT 
OF PETITIONER'S MOTION 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


BRITISH AIRWAYS BOARD, 
Petitioner, : Docket No. 
-against- Affidavit in Support 
of Motion for 


CIVIL AERONAUTICS BOARD, : Stay Pending Review 


Respondent. 


STATE OF NEW Y( ) 


COUNTY OF NEW YORK ) 


R. D. H. WILSON, being duly sworn, deposes and 


ae I am the United States Manager for the petitioner, 
British Airways Board (hereinafter referred to as "British 
Airways") with offices at 245 Park Avenue, New York, New 
York, with general responsibility for the conduct of its 
business in this country. I am fully familiar with all the 
facts and proceedings heretofore had with respect to the 
instant application. 

Be I submit this affidavit in support of the within 


motion seeking: 


an order, pursuant to Rule 18 of the Federal 
Rules of Appellate Procedure, staying the 
implementation of Order 76-9-74 of the Civil 
Aeronautics Board (the "Board") pending review 
by this Court af. 
expedited consideration of the instant motion 
pursuant to Rule 27(a) of the Federal Rules 

of Appellate Procedure and §27 of the Rules of 
the United States Court of Appeals for the 


Second Circuit. 


a British Airways is a public corporation of the United 
Kingdom of Great Britain and Northern Ireland, organized and 


existing under the United Kingdom Civil Aviation Act 1971. It 


is engaged in the transportation of persons, property and mail 


aS a common carrier by air to over 200 cities in 80 countries 
around the world, inc.uding the United States. It is a "foreign 
air carrier" within the meaning of Section 101(19) of the 
Federal Aviation Act of 1958, as amended (hereinafter referred 
to as the "Act"), 49 U.S.C. §1301(19), and holds two 

foreign air carrier permits issued by the Board under Section 
402 of the Act, 19 U.S.C. §1461. Pursuant to such permits, 


af 


~A petition for review of Order 76-9-74 pursuant to Title 
49 U.S.C. S146 and Rule 15 of the Federal Rules of Appel- 
Jate Procedure, has been filed with the Court. 


British Airways and its corporate predecessor, British 
Overseas Airways Corporation, have provided scheduled inter- 
national air services to various cities in the United States 
for more than 35 years. 

4, British Airways maintains its U.S. executive 
offices at 245 Park Avenue in the City, County and State of 
New York, from which the activities of its regional, district, 


and airport offices throughout the United States are directed. 


Of its 1549 direct employees in this country, 1106 are located 


in the City of New York. It transports approximately 359,000 
parsengers and 25,000 tons of freight annually to and from 
New York and derives over 40% of its total U.S. revenues 
from such carriage. British Airways also provides international 
scheduled air services in the United States serving Boston, 
Philadelphia, Washington, Miami, Chicago, Detroit, Los Angeles 
and Anchorage. 

5. On September 17, 1976 British Airways was served with 
a copy of Order 76-9-74 of the Board, annexed as Exhibit A. 
British Airways was given no notice and no opportunity to be 
heard before the Board prior to the issuance of this order. 

6. Order 76-9-74 by its terms requires British Airways 
to file with the Board within seven days copies of all of 


its existing schedules for services to and from the United 


Affidavit of R.D.H. 


States showing the type of equipment, number of seats (by 
class of service), frequency, days of operation, and arrival 
and departure times at each point served of all scheduled 
flights. In addition, the order requires British Airways to 
file proposed schecules with the Board at least 30 days 
prior to inauguration of service thereunder. Shortly after 
receipt of this order I received advice of counsel that the 
order in fact meant that British Airways was not to initiate 
any changes with respect to type of equipment, number of 
seats (by class of service), frequency, days of operation, 
or arrival and departure times of any of its existing flights 


or to initiate any new flights except upon at least 30 days' 


prior notice to the Board, as provided in the order and in 


Section 213.3(d) of the Board's Economic Regulations, i4 C.F .8, 
§213.3(d). Moreover, I was advised that, having issued this 
order, the Board had laid a foundation for issuance of a 
further order under Section 213.3(d) at any time, without 
notice or hearing, to disapprove any or all of British Airways' 
schedules to and from the United Statés with service there- 
under to terminate within 30 days. 

7. When advised of the full impact of Order 76-9-74, I 
understood that it posed serious and irreparable adverse 
consequences for the operations of British Airways in this 


country. The most immediate impact, and the object of my 


first concern, was that it required cancellation or post- 
ponement of a third weekly frequency of service with the 
supersonic Concorde aircraft on the London-Washington route 
that had long been planned to commence on October 5, 1976, 
The resources for the service were committed, it had been 
held out to the public and reservations/ticket sales made 
for as many as 45 weeks beyond October 5, Numerous flights 
were fully booked, including the initial ones in both directions. 
8. Beyond the immediate impact on our new Concorde 
frequency, the order prohibits British Airways from making 
any other changes in the frequency vf any of its services 
except upon at least 30 days' advance notice. Thus, if a 
competitor should reduce his frequency on one of our routes, 
as has happened, British Airways will suffer an arbitrary 
time-lag in introducing a new frequency to nieet unserved 
demand. Similarly, should a competitor increase his fre- 
quency, British Airways will suffer a competitive disadvantage 


in being unable to match that action for at least 30 days. 


a. The most clearly foreseeable impact of the prohi- 


bition against changing frequency except upon at least 30 
days' notice is with respect to extra sections of flights. 
When passenger reservations demand exceeds the seating 
capacity of an aircraft committed to a flight, British Airways 


frequently will schedule another aircraft to operate as 


a second section of the flight. This occurs at peak holi- 
day times such as the coming Thanksgiving and Christmas 
holidays, but also at other times such as the days pre- 
ceeding a fare increase or at any other time of above normal 
demand, Also extra sections may be scheduled to suit an 
operational need such as routing an aircraft delayed here 


for mechanical repairs back to the United Kingdom, or 


returning an aircraft that came in as a charter flight. 


Rather than fly an aircraft empty across the North Atlantic 
British Airways will open it for sale as an extra section or 
additional flight for whatever revenue can be earned. Whether 
scheduled in response to experienced reservations demand or 
to suit the operational convenience of British Airways, 
extra sections cf flights are not normally scheduled more 
than 30 days in advance. The prohibition of Order 76-9-74 
against operating such additional frequencies without at 
least 30 days' advance notice to the Board will be most 
damaging. 

10. Order 76-9-74 also prohibits changing the type 
of equipment used, or the seating configuration used on a 
particular aircraft type, on any of British Airways' flights 
unless notification to the Board is made at least 30 days in 
advance. While this requirement might not pose a great 


problem for some airlines which operate on only one or two 


routes with one type of equipment having one seating con- 
figuration, it has an enormous impact on the scheduling 
flexibility of British Airways. On the average under its 
present summer schedule British Airways operates 168 
scheduled flights a week to and from the nine U.S. cities 
previously listed to United Kingdom points (i.e., London 


from all U.S. points and additionally, Glasgow, Manchester, 


and Bermuda from New York), plus charter flights. British 


Airways presently uses five different aircraft types in its 
U.S. operations (BAC Concorde, Boeing 747, Boeing 707, BAC 
VC-10, and Douglas DC-10) and has a sixth, the new Lockheed 
L1011-500, on order. With respect to several of these air- 
craft types British Airways operates several different 
"standard" seating configurations. For example, it operates 
Boeing 747 aircraft configured for 404 seats (28 first class, 
376 economy), 377 seats (28 first class, 349 economy) and 
431 seats (23 first class, 408 economy). For Boeing 707 air- 
craft it has configurations of 146 seats (16 first class, 

130 economy), 140 seats (20 first class, 120 economy), 174 
seats (all economy) and 180 seats (all economy). Addi- 
tionally, certain aircraft (e.g., Boeing 707) offer the 
capability of changing the configuration on an ad hoc 

basis by moving a bulkhead between the first and economy 
class sections and snapping in seats as required. Indi- 
vidual airplanes are not normally dedicated to a parti- 


cular U. S.- U. K. route, but rotate on a much more complex 


operating schedule over British Airways' worldwide routes 
(e.g., a Boeing 747 from New York to London may proceed on 
to Hong Kong or Sydney, Australia). These rotations are 
planned so that each aircraft of each type ani each aircraft 
engine arrives in London for cyclical overhauls, maintenance, 
cleaning, painting and the like. There are thousands of 
possible occurrences in this very complex process that could 
necessitate substituting a different equipment type or an 
aircraft of different seating configuration on any given 
route or service on a regular basis on less than 30 days' 
notice. Moreover, so far I have dealt only with the operating 
considerations that might lead to such a change. Passenger 


demand or competitive necessity might also dictate a change 


from a smaller to larger aircraft or seating configuration, 


ll. Order 76-9-74 also denies British Airways the 

right to change the days of the week or the times of the 

day of its service at any of the points on its schedule to 
and from the U.S. without at least 50 days' advance notice, 
Normally, of course, British Airways would make every effort 
to avoid changes of this type on short notice since these 
(as distinguished, for example, from seating configurations ) 
represent the product we advertise to the public and travel 


agents. However, there are occasions when such changes on 


short notice could be necessary or desirable from an 
operating standp int that would outweigh marketing con- 
siderations. Examples would be the necessity to adjust 
the schedule to a new airport curfew or to fly around 

an area affected by hostilities (e.g., Lebanon) which 
could affect the timing of prior or subsequent operations 


with the aircraft. The arbitrary barrier to making such 


changes in the U.S. posed by Order 76-9-74 on less than 


30 days' notice would be very costly in such circumstances. 
The foregoing direct operating restrictions are 
not the only injuries Order 76-9-74 works upon British Airways. 
The order places British Airways under imminent threat of 
having any or all of its schedules disapproved at any time 
without notice or hearing. It serves as a notice to the 
world, and particularly the world of professional travel 
agents who provide approximately 75% of our passenger 
business, that the reliability of our services is in jeopardy. 
Much of our business is booked with long lead times. For 
example, British Airways is now making its commitments for 
tour programs to be operated in the summer of 1977. I know 
that an airline threatened with a strike invariably loses 
business to its competitors on that account, and can per- 
ceive no reason why the general threat posed to our 


schedules by Order 76-9~-74 would have a different effect 


upon British Airways. Another area in which the threat 
posed by Ordex 76-9-74 is damaging is with regard to 
aircrafi financing transactions. It is frequently a 
condition of such financings that no proceedings be 

pending against the carrier that could have a material 
adverse effect upon its licenses or business. British 
Airways has approximately $364 million in aircraft presently 


on order in the United States alone and is presently 


engaged in negotiating financing arrangements (one of which 


is now awaiting a tax ruling of the Internal Revenue 
Service) for aircraft to be delivered within the next few 
months. As a result of Order 76-9-74 British Airways 
could find normal channels of financing at normal rates 
closed to it. a ate 

13. Since a petition for reconsideration 
of Order 76-9-74 was specifically barred by Section 
213.3(e) of the Board's Economic Regulations, 14 C.F.R. 
§213.3(e), British Airways applied to the Board on Sep- 
tember 27, 1976, for a stay of the order pending judicial 
review. (Exhibit B) By its Order 76-9-161, adopted ’Sep- 
tember 50, 1976, the Board denied a stay pending review 


but, by a 3-2 divided vote, did grant a partial stay 


permit the inauguration of the third London-Washington Con- 
corde frequency scheduled for October 5, 1976 which otherwise 
would have been prohibited by Order 76-9-74. A copy of Order 
76-9-161 is annexed as Exhibit C. Our third weekly London- 
Washington Concorde frequency was introduced on October 5, 
1976 as planned. 


14. Upon advice of counsel that Order 76-9-74 is 


unlawful, that the Board is without jurisdiction to issue 


it, and that it is reviewable in this Court in proceedings 
where a stay can be granted pending review, British Airways 
has as yet taken no action to bring its operations into com- 
pliance with the requirements of the order or to file its 
existing or proposed schedules with the Board. However, I am 
advised by couns2l that civil penalties of up to $J000 per 
day and criminal penalties of up to $2000 per day can be 
assessed for each violation of the order. Moreover, I am 
advised that operations conducted at variance with the 
requirements of the order may cieate a lien on the aircraft 
involved for the civil penalties and that, on at least 

one prior occasion, a district court has authorized summary 
seizure of an airline aircraft upon ex parte representations 
that such a lien existed. In these circumstances the grant 
of a stay pending review is obviously imperative to avoid 


irreparable injury to British Airways from Order 76-9-74 


fidavit of R.D.H. Wilson 


ai 
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while the legality of the order is being reviewed. It is 

particularly appropriate that a stay shouid be granted to 

prevent such injury where, as here, there is no suggestion 
that British Airways has acted in an unlawfu. or improper 

manner in any respect to warrant punitive action. 

15. As part of my regular duties I am familiar with 
the political dialogue between the United Kingdom and United 
States Governments regarding aviation matters, including the 
matters referred to by the Board in Order 76-9-74 as having 
given rise to that order. In this connection I have had 
briefings from the international affairs personnel of British 
Airways who are given observer status at certain intergovern- 
mental corsultations and also from U.K. Government represent- 
atives in Washington and London. Prior to the issuance of 
Order 76-9-74, the Government of the United Kingdom had ad- 
vised the Government of the United States that it found the . 
levels of capacity originally proposed by the airlines of 
both countries on the London/Miami and London/Chicago routes 
in the coming winter would not bear the close relationship to 
demand required by paragraph (3) of the Final Act of the 


Bermuda Civil Aviation Conference of 1946 and confirmed in 


subsequent understandings between the two governments. It 
had further notified the U.S. Government that it has decided 


to require the airlines of both countries to adhere to 


sels ee: 
Affidavit o 


certain maximum numbers of frequencies with the wide-bodied 
aircraft they proposed to operate on these routes, with ef- 

fect November 1, 1976. This notification was one develop- 

ment in a series of intergovernmental consultations spanning 
several years on appiopriate means of limiting excessive air- 
line capacity in relation to traffic demand which is uneconom- 
ical for the airlines, results in higher fares to the public 

and is wasteful of scarce fuel resources. Agreement was reached 
to this end between the governments in September, 1974 to en- 
courage the airlines to negotiate capacity limitation agree- 


ments directly, subject to the approval of the governments. 


This agreement was publicly announced by the goverrnents on 


September 20, 1974 in a Joint Statement released in this 
country under Press Release No. 369 of the Department of 
State, copy annexed as Exhibit D. I am advised representa- 
tives of the two governments also agreed in August, 1975 
that in the absence of canacity accords between airlines 
the governments would consult, if necessary, on action to 
be taken. Airline capacity accords are not effective for 
the 1976/77 winter season on any of the U.S./U.K. routes 
and consultations between the two governments on the levels 
of capacity to be operated in light of the U.K. Government's 
proposal to limit capacity and the objection of the U.S. 


Government to it were in progress when Order 76-9-74 was 


issued. On or about October 6, 1976 the two governments 
reached agreement on these issues on a basis other than 
the action originally proposed by the U.K. Government. 
“ince that time no action of the U.K. Government to limit 
Capacity over the cbjection of the U.S. Government has 
been in prospect. 

16. Vpon information and belief, at a time sub- 
sequent to the issuance of Order 76-9-74 but otherwise not 
Specifically known to me,the Board issued a further order 
under Section 213.3(d) of its regulations to actually cur- 
tail the operations of British Airways between London and Los 


Angeles. That order was submitted to the President and was 


disapproved by him on the ground that agreement has_ been 


reached between the U.S. and U.K. Governments with respect 
to winter capacity. For the same reason, the President re- 
quested the Board to withdraw Order 76-9-74. Neither the 
Board's order under Section 213.3(d) nor the President's 
response to it has been made public at this time. 

17. Whatever may have been the basis of the Board's 
disagreement with the previously proposed action of the 
United Kingdom Government, which is no longer an issue, it 
is essential on this motion to recall that the disruptive 
action it has taken against British Airways' business is 


politically motivated and not the result of any alleged 


wrongful conduct by British Airways whatsoever. The burdens 
of such disruptions will fall in the first instance, and 
most directly, upon the cities, passengers, shippers, 
postal services, agents, eiployees and others who depend 
upon British Airways' services as an air common carrier. 

18. No prior application for the relief sought 


herein has been made to any court. 


WHEREFORE, it is respectfully requested that the 
Court grant this motion for a stay pending review, together 
with such other and further relief as tothe Court may seem 


just and proper. 


Disb. 


R. D. H. Wi!son 


Sworn to before me this 
taritiutA day of October, 1976. 
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EXHIBIT A--ORDER 76-9-74 ANNEXED TO AFFIDAVIT 
OF R.D.H. WILSON 


Identical to Order printed herein at page A3. 


EXHIBIT B--PETITIONER'S MOTION FOR STAY OF ORDER 76-9-74 
ANNEXED TO AFFIDAVIT OF R.D.H. WILSON 


Identical to Motion printed herein at page A6. 


EXHIBIT C--ORDER 76-9-161 ANNEXED TO 
AFFIDAVIT OF R.D.H. WILSON 


Identical to Order printed herein at page A33. 
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EXHIBIT D--PRESS RELEASE NO. 369 OF THE DEPARTMENT OF STATE 
ANNEXED TO AFFIDAVIT OF R.D.H. WILSON 


September 2 


AVTATION AGREEMENT BETWEEN 
THE UNITED STATES AND THE UNITED KINGDOM 


The Department of State welcomes the agreement reached between US 
and UK aviation delegations this week which will result in the improve- 
ment of the economic climate for US airlines operation in the North 
Atlantic, by cutting down excess airline capacity between the United 
States and the United Kingdon. 


A joint US/UK statement covering the details of this agreement is 
attached. We See ee 


This agreement has been undertaken in accordance with the US action 
plan approved by President Ford on September 18 to improve the 
competitive climate in which Pan Am and our other international air 
Carriers operate. The Department of State is initiating early 
consultations with other Luropean governments to achieve the elimination 
of capacity excess to market demand on services to these countries. 


Mey Recint 


Attachment: 


Joint Press Statement 


For further information comtact: 


JOINT PRESS STATEMENT 


Aviation delegations representing the United Kingdom and United 
States Governments reached agreement this week on the need for vigorous 
action te restore profitable airline operations in the North Atlantic 
market by eliminating excess capacity and establishing a cost~related 
fare structure. 


Traffic demand across the North Atlantic for the coming winter season 
is expected to decline by some 10-20 percent over last winter. 


In accordance with the objective agreed by the two governments, JS 
and British airlines providing schsduled services between the two 
countries have agreed to capacity reductions for the winter season 
November 1974 through April 1975 of some 20 percent compa:2d with t 
equivalent period of last year. This covers services between Londo 
New York, Boston, Washington, Philadelphia, Detroit, Miami, Chicago 
Los Angeles. Despite these substantial reductions, “he airlines ar 
confident that their services this winter will fully meet the publ 
Consideration will be given later on to appropriate measures to ra 
ize capacity between the two countries for next summer. 


» gs 


yy} 


During the consultations the two delegations expressed their full 
support for the current efforts of the North Atlantic airlines to develop 
an improved-airtinefare structure, taking account-of-the-inereased costs, 
particularly for fuel, being encountered by the industry. They welcomed 
the substantial progress already made towards establishing cost-related 
fares and minimum charter prices. 


These actions reflect the determination of both Governemnts to 
return the North Atlantic market to profitable conditions. 
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ORDER 76-10-110 OF THE CIVIL AERONAUTICS BOARD 
ADOPTED OCTOBER 26, 1976 


Order 76-10-110 
UNITED STATES 


CIVIL AEPONAUT 
WASH -NGTON, 


REA NH DLE USL EOD EEE ES LS SILAS BIL cL VIL ERO WEES LIL NTL EM SR I IRMA Ks OL EK a CO I CHE 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. 
on the 26th day of October, 1976 


serveo OCT 26 1976 


In the matter of the 
Schedules of 


AIR BVI LIMITE E 
BRITISH Ati! 


BRITISH C€ 


AT 


fila 


BOARD Docket 29778 
EDONTAN AIRWAYS LIMITED 


CAYMAN arviildgadadl 
LIAT (1974) 


ORDER 


On August 12, 1976, the Government of the United Kincdom 


delivered 


¢ 


setting out 
U.K. would 


between th 


L977. Th 


‘Government 


would be 


Agreement 


lates 


eG 


+ 


a 


note to the Uniced States Department of State 

the freauency levels and equipment types that the 
permit U.S. carriers to operate in scheduleo services 
U.S. and the U.K. from November 1, 1976 to. April 23, 
note was delivered over the Sheet ions of the U.S. 
which advised the U.K. that such unilateral action 
serious violation of the U.S.-U.K. Air Transport 
that the U.S. would not tolerate such action; and 


that failure of the U.K. to withdraw the schedule limitations 


would call 


Pe ae 
; " 
existance 


the excep 
the carri 


} 


4 
Lo 


C1! 


£ 


for a retaliato 


to issue an order under Section 
mic Regulations, 14 ¢.F.R. 213.3 (€), airectine 
(Britis! Airways), amonq other carriers, to file 
d proposed schedules with the Board (Order 76-9-74, 
7 That order, aS modified by Order 76=-9-161 
directed British Airways to file all 
osed schedules on Septerber 28, 1976, with 
9f a third Concorde tregquency at Washington which 
hac been planning to inaugurate on October 5, 1976.i/ 


1/7 In accordance with section 213.3(c), proposed schedules were 


required 
cate. 


to 


be filed 30 days in advance of their intended effective 


As to the latter flight, the Board stayed its filing require- 
ment until October 6, 1976, so that the flight could be filed 
as an "existing" schedule. 2/ 


On September 29, 1976, the Boa ne adopted 
British Airways to reduce its service between 
London from seven pee Demuineken to five. 
-acopted under sectior213.3(d) cf the Economic 
accordance with which it was subject to stay or 
the President within 10 


By letter dated 
Board that he had di D 
because "the issues cessi 
order have been sati 

He also expre 


e) 


SOL our foreign } 
schedule-filing requi nts imposed ie Ord de 

The President's views as to the relationship between 
76-9-74 and the r.ation's foreign ee ane obviously ent. 
to the Board's great respect. We fore vacate Orders 
76-9-74 and 76-9-161. For the reasons , e stated, howev 
such action will not be unqualified. _ 


Orders 76-9-74 and 76-9-161 reauirec 
that all existing schedules be filed 
that the third Conco orce ee 
October 6, 1976 f 
While the dispute v 
settled chrough inter ernmen n 
1976, thereby eliminating t ) edie f he orders 
fact remains that 7 s failed to comply with 
while their predic 2T in ie viable. This the Board canno 
ignore. 

Part 213 was adopted by the Board an 
President to give t}! United States an ef 
tool for, among other ee actions by the governmen 
nations deemed to interfere with U.S. carriers' rights und 


approved by 


4 


ective retali 


a 

a 
I 
+ 


2/ This was done to obviate 1y impediment to inauguration of 
the schedule planned for seven > aS a re sult of the 30-day advance 


filing requirement applic to proposed schedules. 


Aeronauttes Board 
26, 1976 


international agreements. While the ultimate retaliation 
under Part 213 is schedule disapproval, and while it is the 
President who makes the final decision as to whether such 
action will be taken, a schedule-filing order is a vital part 
of the 213 mechanism, and it is this Board which makes the 
decision to issue such an order. 3/ 


f requiring foreiyn air 
carriers che under “Part 213, the Board acts as 
an ta een tees gency of he United States Government. As 
such, and as long as this remains a government of laws, the 
Board obviously cannot stand idly by and permit its orders to 
be ignored (if not flaunted) without fear or risk of enforce- 
ment liability. Thus, while deferring to the President's 
view that it would be in the interest of U.S. foreign policy 
to discontinue the schedule-filing requirement upon settle- 
ment ot the underlying U.S.-U.K. dispute, the Board will not 
give British Airways general absolution for its noncompliance 
with the schedule-fil ing orders. Specifically, the Board wil 
not absolve the carrier for failure to obev those orders--ins 
as they required the filing ws existing schedules--up to the 


Gg 
on which settlement rescived President termed the 


“issues necessitating" invocation of Part 213. 4/ In other wo 
British ce da will remain subject to the enforcement provisi 
of the Federal Aviat oncompliance during the 
lod t i t mained 
subsequent noncomp 
t an appropriate balance 
is consistent wit -h the ue interest in the nation's foreic 
policy which w = the President once the disrnute was 
settled, and é f t in obedience to Board orders. 5/ 


37s A schedule -fil; Jer is vit to the working of Part 

Z2i3 for several reaso! In the first place, it is the tech- 
hical condit prece f he e-disapproval. Apart from 
this, a filin der sta jin alor an serve as a deterrent to 
continued improper on by foreign governments simply by placing 
the U.S. in ¢@ siti to take the more drastic retaliatory action 
promptly. 

4/ The reasons for confining enforcement liability to that 
esulting from failure to file existing schedules are explained 

in sw. 5, infra. ei = 

5/ Similar considerations underlie the decision to confine any 

enforcement liability to ynee resulting from British Airways 
failure to file existing schedules. Because of the 30-day advance- 

notice requirement applic cable to proposed schedules, the carrier's 


( Footnote continued) 


Based on the foregoing, 
IT IS ORDERED THAT: 


1. Orders 76-9-74 and 76-9-161 are vacated 
effectiveness terminated nunc pro tunc as of ctoher 

2. This order shall be subject to any necessary ar 
by the United States Court of Appeals for the Second Ci 


By the Civil Aeronautics Board: 


PHYLLIS T. KAYLOR 
Secretary 


(SEAL) 


Footnote continued ) 


the schedule-filing requirement was to be met 

in the case of the third Concorde Eid et at 

and the date the basic dispute was Led (Oc 

arguably mean the a new schedule A pare in t 
but less than 3( rs thereafter, would be a violation 
order subjectiyr 3ritish Airways to enforcement action. 
would be at 5 with the balance the Board is striking 
Order. 


5/ failure to file proposed schedules (if. any) 


6/ On. October 21, oe British Airways filed a petition for 
judicial review of Order 76-9~-74. British Airways Board v. 


Civil Aeronautics meee y Nou (7624996. 
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STIPULATION WITHDRAWING MOTION FOR STAY 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Docket No. 
BRITISH AIRWAYS BOARD, P 76-4226 
Petitioner, : 
- Stipulation 
- against - 5 Withdrawing Motion 
: For Stay 
CIVIL AERONAUTICS BOARD, oe ec 
Respondent. 


IT IS HEREBY STIPULATED AND AGREED by and between 
the undersigned attorneys of record for the parties herein, 

THAT on October 21, 1976 Petitioner, British Air- 
ways Board ("British Airways"), filed with this Court a Peti- 
tion seeking judicial review, pursuant to Section 1006 of 
the Federal Aviation Act ("the Act") 49 U.S.C. §1486, of 


Order 76-9-74 of Respondent, Civil Aeronautics Board ("the 


Board"), dated September 14, 1976; 


THAT on October 21, 1976 British Airways filed 
with this Court a Motion pursuant to Rule 18 of the Federal 
Rules of Appellate Procedure, seeking a stay of that Order 


pending its review by this Court; 


Sttpulattion Wt 


THAT on October 26, 1976, the Board issued its 


Order 76-10-110 (a copy of which is annexed hereto) par- 
tially vacating its Order 76-9-74, subject to any necess- 
ary approval of this Courtl/ 

THAT in view of the Board's action, in its Order 
76-10-110, and £ts further undertaking herein, British Air- 
ways agrees to withdraw its pending Motion for Stay of Order 
76-9-74 without prejudice to a renewal thereof; 

THAT the Board agrees not to institute any pro- 
ceeding against British Airways with respect to any non- 
complaince with the Board's Order 76-9-74 during the pen- 
dency of this Court's review of that Order in Docket 76- 
4226,without notifying counsel for British Airways prior 
to institution of any such proceeding,affording British 
Airways a reasonable opportunity to renew, and have this 
Court act upon, a request for a stay; and 

THAT this stipulation does not indicate a consent, 
by British Airways, to any necessary approval by this Court 

Cf. Section 1006(d) of the Act, 49 U.S.C. Section 1486(a). 


United States Line Company against Civil Aeronautics Board 
HOS Tf, SR VSTOs, B52 2 “Cia, 1947). 


K (iS 


Stipulation Withdrawing Motton for Stay 


of the terms of the Board's Order 76-10-110. 


Dated: October 28, 1976 
New York, New York 


ct ae a Oe ee Ve Clk 


FS GIST 22 ea ee APSE aN Sets RAE 
- Glen M. Bendixsen eer illiam lark 
Attorney for Civil 
Aeronautics Board 


Office of the General 

Counsel 

1825 Connecticut Avenue ; 

Washington, D. C. 20428 Attor . r British Airways 

(202) 673-5094 Ach aga os ritish Airways 
245 Park Avenue 
New York, New York 1O0O1L7 
(212) 983-5552 


SO OCRDERED : 
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AMENDED PETITION FOR REVIEW OF ORDERS 76-9-74, 76-9-161 
AND 76-10-110 FILED PURSUANT TO 49 USC §1486 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CiRCUIT 


2 


BRITISH AIRWAYS BOARD, Neiacde Sen. ee eons 
bh u . — a 


Petitioner, 


~ against - .. Amended Petition for 
“ Review of Agency Order 


CIVIL AERONAUTICS. BOARD, 
Respondent. 


British Airways Board, in this Amended Petition, 
secks judicial review pursuant to 49 U.S.C. §1486 and Rule 


of the Federal Rules of Appellate Procedure,: of 


2 


a J, Drder 76.95.74. of the Civil Aeronautics Board, 


dated September 14, 1976, issued pursuant to §215.3(c) of 

_ the Board's Economic Regulations [14 CFR §213.3(c)] requiring 

Petitioner to file with the Board: . 

ta) all proposed schedules of service between 
the United Kingdon, its territories and 
possessions, and the United States, the 
proposed effective date of such schedules 
and the proposed termination date of such 


schedules at least 30 days prior to inaugu- 


ration of such service; and 


(b) all existing schedules of service between 
the United Kingdom, its territories and 
possessions, and the United States, inc'uding 
‘scheduled services via intermediate points 
and to points beyond the United States; and 
with Menpoek <a each set of schedules 
the type of equipment used; the number 


of seats by class of service; the type 


of aircraft normally assigned by flight; 


the times of arrival and departure at 
each point; and the frequency and‘ days 


of operation of each flight. 
©. Order 76-9-16i of the Civil Aeronautics Board 
dated September 50, 1976 which modified the Board's previous 


Order No. 76-9-74; oe . 


3. Order 76-10-110 of the Civil Aeronautics Board 
dated October 26, 1976 which modified the Board's previous 


-Orders 76-9-74 and 76-9-161. 


WHEREFORE, petitioner requests that the foregoing 


orders be vacated and declared of no effect, and for such 


other ard further relief which this Court deems appropriate. 


Dated: November 1, 1976 
“New York, New York. 


Vet ro/ / 
Attorneys for 
British Airways Board 
245 Park Avenuc 

New York, New York 
(212) 985-5352 
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a 
LETTER DATED NOVEMBER 26, 1976 OF GLEN M. BENDIXSEN, 


ASSISTANT GENERAL COUNSEL, LITIGATION AND RESEARCH, 
CIVIL AERONAUTICS BOARD TO BRITISH AIRWAYS BOARD 


CIVIL AERONAUTICS BOARD 


WASHINGTON, 0.C. 20428 


NOV 26 1976 IN REPLY REFER To: B-38 


William C. Clarke, Esq. 
British Airways Board 

245 Park Avenue 

New York, New York 10017 


Dear Mr. Clarke: 


Re: British Airways Board v. 
Civil Aeronautics Board, 
C.A. 2, No. 76-4226 


In accordance with the stipulation filed in this case on 
Cctober 29, 1976, this is to advise that the Board's Bureau of 
Enforcement plans to institute an administrative enforcement 
proceeding against British Airways under Subpart B of the Board's 
Procedural Regulations (14 C.F.R. 200 et. seq.) with respect to 
British Airways' alleged noncompliance with Order 76-9-74. The 


petition for enforcement will be filed no sooner t’1an December 10, 
1976. 


If British Airways renews its motion for stay, notices the 
motion for argument no later than Tuesday, December 21, and serves 
the Board with the supporting papers in accordance with Rule 27(a) 
of the Second Circuit's rules, i.e., by December 6 in the case of 
service by mail, or December 9 in the case of personal service, 
institution of the enforcement proceeding will be postponed until 
the court has ruled on the motion. 


Sincerely, 


Bln. Dinhectane 


Glen M. Bendixsen RT 
Associate General Counsel 
Litigation and Research 


LETTER DATED JUNE 3, 1970 OF PRESIDENT RICHARD M. NIXON 
ADDRESSED TO THE CIVIL AERONAUTICS BOARD, ISSUED 
WITH C.A.B. ORDER 70-6-33, JUNE 14, 1970 


THE WHITE HOUSS 


WASHINGTON 


June 3, 1970 


Dear Mr. Chairman: 


It is a pleasure to inform you that I have approved the Civil 
Aeronautics Board regulation Part 213 in the Foreign Air 
Carrier Permit Terms Investigation (Docket 12063). The 
order should be made effective immediately rather than sixty 
days after my approval. 


I concur in the Board's unanimous opinion that Part 213 
powers should provide increased incentives for foreign 
governments to refrain from unilateral restrictionism and 
will reaffirm this Government's commitment to the 
"Bermuda principles" which permit airline management 


~~ initially to determine appropriate schedule frequencies. The 


intention of the Board to use these powers sparingly and 
only after other nations have taken unwarranted restrictive 
action against United States carriers is consistent with our 


international aviation policy. 


Sincerely, 


Honorable Secor Browne 
Chairman 

Civil Aeronautics Board 
Washington, D. C. 20428 


A i} 
FOREIGN AIR CARRIER PERMIT ISSUED TO BRITISH AIRWAYS BOARD 


PURSUANT TO CIVIL AERONAUTICS BOARD ORDER 74-4-17, 
APPROVED BY THE PRESIDENT APRIL 2, 1974 


Issued pursuant to 


how? 
UNITED STATES OF AMFRICA Order 74-4~17 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


PERMIT TO FOREIGN AIR CARRIER 
(as reissued) 


BRITISH AIRWAYS BOARD 


is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of the Federal Aviation Act of 1958, and the orders, 
rules, and regulations issued thereunder, to engage in foreign air 
transportation with respect to persons, property, and mail, as follows: 


na Between the coterminal points London and Manchester, 
England, and Prestwick, Scotland, the intermediate points 
Shannon, Ireland; Iceland; Gander and Montreal, Canada; 
the Azores; Bermuda; and the coterminal points Boston, 
Mass., New York, N.Y., Philadelphia, Pa., Baltimore, Md., 
Washington, D. C., Chicago, Ill., and Detroit, Mich., and 
(a) between the intermediate points New York, N. Y.3; the 

Bahama Islands; Cuba; Jamaica; and Panama; a point in 

Colombia; a point in Ecuador; the intermediate point 
Lima, Peru; and the terminal point Santiago, Chile: and 
(b) between the intermediate points New York, N. Y.; 
St. Kitts; Antigua; Dominica; St. Lucia; Se. Vincent; 
Barbados; Grenada; Trinidad and Tobago; and the terminal 
point Guyana; 


Between the terminal point London, Fngland; the inter- 
mediate points New York, N. Y.; San Francisco, Calif.: 
Honolulu, Hawaii; “Wake; and Tokyo, Japan; and the terminal 
point Hong Kong: 


Between the terminal point the Bahama Islands, and the terminal 
point New York, N. Y.; 


Between a point or coterminal points in the Bahama Islands 
and the coterminal points Miami and Palm Beach, Fla.; 


Between the terminal point London, England; the inter- 
mediate point Chicago, I1ll.; and the terminal points 
Los Angeles and San Francisco, Calif.; 


Between the terminal point Bermuda and the coterminal points 
Baltimore, Md., Washington, D. C., New York, N. Y., and Boston, 
Mass. ; 


Foreign Air Carrier Permit Issued to Bri 
Pursuant to Ctvtl Aeronauties Board 
Approved by the President Apri 


Between the terminal point London, England; the inter- 
mediate points New York, N. Y.; San Francisco and Los 
Angeles, Calif.: Honolulu, Hawaii; American Samoa; and 
Fiji; and coterminal points in Australia and Nev Zealand; 


8. Between the terminal point London, England, and the terminal 
point Miami, Fla. 


The holder hereof shall be authorized to engage in charter trips 
in foreign air transportation, subject to the terms, conditions, and 
limitations prescribed by Part 212 of the Beard's Economic Regulations. 


This permit shall be subject to the following terms, conditions, 
and limitations: 


(1) Only one of the California points designated on seement 5 and 
only one of the California points designated on segment 7 may be 
served at any given time. The holder shall have the right to 
substitute, at its option, Los Angeles for San Francisco and vice 
versa on each such segment: Provided, That one such substitution 
may be made at anv time with respect to each such segment, and 
thereafter any further suhstitutions may be made onlv at intervals 
of no less than three years, upon six months’ notice through diplo- 
matic channels. 


(2) All flights over segment 2 or 7 shall serve New York, N. Y. 


(3) The holder shall not serve American Samoa and Fiji on the 
same flight: Provided, That this condition shall terminate upon 
the effective date of anv exchange of South Pacific local service 
routes which mav be agreed upon by the Government of the United 
ingdom of Great Britain and Northern Ireland and the Government 
of the United States. 


(4) The holder shall serve Cuba; Panama; a point in Colombia; a 
point in Ecuador: Lima, Peru; Santiago, Chile; St. Kitts; 

Antigua; Dominica; St. Lucia; St. Vincent; Barbados; Grenada; 
Trinidad and Tobago: Guvana, and, excevt for flights over 

sepment 3 or 4 of the ahove-described route, the Bahama 

Islands and/or Jamaica only on flights which originate or 
terminate at London or Manchester, England, or Prestwick, Scotland. 


(S) The holder shall not serve Chicago, Ill., Detroit, Mich., . 
Baltimore, Md., Washineton, DP. C., Philadelphia, Pa., and/or 
Boston, Mass., on any flight which serves the Bahama Islands; 
Cuba; Jamaica; Panama; a point in Colombia; a point in Ecuador; 
Lima, Peru; Santiago, Chile; St. Kitts; Antigua; Nominica; 

St. Lucia; St. Vincent; Barbados; Grenada; Trinidad and Tobago; 
or Guyana. 
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-ursuant to ( 11L Aeronauttes Board 


Approved by the President Aprt 


(6) The hoider shall not grant stopover privileges at Chicago, 
Ill., on flights over segment 5. 


The holder shall conform to the airworthiness and airman competency 
requiiements prescribed by the Government of the United Kirgdom of Great 
Britain and Northern =reland for British international air service. 


This permit shall be subject to all applicable vrovisions of anv 
treaty, convention, or agreement affecting international air transporta- 
tion now in effect, or that may become effective during the period this 
permit remains in effect, to which the United States and the United 
Kingdom of Great Britain and Northern Ireland shall be parties. 


The exercise of the privileges granted hereby shall be subject to 
such reasonable terms, conditions, and limitations required by the 
public interest as may from time to time be prescribed by che Board. 


By accepting this permit, the holder waives any right it may 
possess to issert any defense of sovereign immunity from sui* in anv 
action or proceeding instituted against the holder in anv court or other 
tribunal in the United States (or its territories or possessions) based 
upon any claim arising out of operations by the holder under this permit. 

This permit shall be effective on April 1, 1974. Unless otherwise 
terminated at an earlier date pursuant to the terms of anv applicable 
treaty, convention, or agreement, this permit shall terminate (1) 
upon the effective date or anv treaty, convention, or agreement, 
or amendment thereto, which shell have the effect of eliminating 
the route authorized by this permit from the routes which mav be operated 
by airlines designated by the Government of the United Kingdom of Great 
Britain and Northern Ireland, or (2) upon the effective date of anv 
permit granted bv the Board to any other carrier desienated bv the 
Government of the United Kingdom of Great Britain and Northern Ireland 
in lieu of the holder hereof, or (3) upon the termination or expiration 
of the Air Services Agreement between the Government of the United 
States and the Government of the United Kingdom of Great Britain and 
Northern Ireland, effective February 11, 1946, as amended bv exchanges 
of notes includine an exchange of notes effective Mav 27, 196A: Provided, 
however, That clause (3) of this paragraph shall not apnlv if, prior to 
the occurrence of the event specified in clause (3), the operation of 
the foreign air transportation herein authorized becomes the subject of 
any treatv, convention, or agreement to which the United States and the 
United Kingdom of Great Britain and Northern Ireland are or shall become 
parties. 


IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 
permit to be executed by the Secretarv of the Board, and the seal of 
the Board to be affixed hereto, on the 19th day of March, 1974, 

- HOLLAND 


Secretary 


(SEAL) 


Issuance of this permit 

to the holder approved by the 
President of the United States 
on April 2, 1974 

in Order 74-4-17. 
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FOREIGN AIR CARRIER PERMIT ISSUED TO BRITISH AIRWAYS BOARD 


PURSUANT TO CIVIL AERONAUTICS BOARD ORDER 75-3-68, 
APPROVED BY THE PRESIDENT MARCH 19, 1975 


Issued pursuan* to 
Order 75-3-68 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


PERMIT TO FOREIGN AIR CARRIER 
(as amended) 


BRITISH AIRWAYS BOARD 


is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of the Federal Aviation Act of 1958, and the orders, 
rules and regulations issued thereunder, to engage in forsign air 
transportation as follows: 


i. Between a point or points in the United Kingdom of 
Great Britain and Northern Ireland (United Kingdom) 
and the terminal point Anchorage, Alaska, with respect 
to persons, property, and mail. 


Between a point or points in the United Kingdom and 
the intermediate point Ancnorage, Alaska, and between 
the intermediate point Anchorage, Alaska, ant the ~~ 
coterminal points Tokyo and Osaka, Japan, with 

respect to pcrsons and their accompanying baggage. 


This permit shall be subject to the following conditions: 


(1) The foreign air transportation authorized over segment 1 of 
this permit shall be provided only on scheduled flights operated by 
the holder between a point or points in the United Kingdom, on the 
one hand, and Tokyo and Osaka, Japan, or Tokyo or Osaka, Japan, on 
the other hand. 


(2) The holder in providing service over segment 2 of this permit 
shall be limited (except as may otherwise be authorized in emergency 
situations by Board order or regulation) to disembarking at Anchorage, 
Alaska, passengers and their accompanying baggage transported by the 
holder on scheduled flights operated between a point or points in the 
United Kingdom, on the one hand, and Tokyo and Osaka, Japan, or Tokyo or 
Osaka, Japan, on the other hand, and moving under a passenger ticket and 
baggage check (or air waybill) providing for transportation between a 
point or points in the United Kingdom, on the one hand, and Tokyo and 
Osaka, Japan or Tokyo or Osaka, Japan, on the other hand: Provided, 
however, That such passengers and accompanying baggage are subsequently 
re-embarked by the holder in its aircraft on a scheduled flight operated 
between a poiz! or points in the United Kingdom, on the one hand, and 
Tokyo and Osaka, Japan, or Tokyo or Osaka, Japan 


Permit 
Aeronautt 
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on the other hand, and are transported in accordance 
original routing as specified in the ticket. Re-embarkation 


occur at any time during the validity of the ticket but in 


shal] 
no event 
shall it occur later than one year from the date of disembarkation. 


The holder shall conform to the airworthiness and airman com- 


petency requirements prescribed by the Government of the United 
Kingdom for British international air service. 


This permit shall be subject to all applicable provisions of any 
treaty, convention, or agreement affecting international air trans- 
portation now in effect, or that may become effective during the 
period this permit remains in effect, to which the United States 
and the United Kingdom shall be parties. 


This permit shall be subject to the condition that in the event 
any practice develops which the Board regards as inimical to sound 
economic conditions, the holder and the Board will consult with respect 
thereto and will use their best efforts to agree upon modifications 
thereof satisfactory to the Board and the holder. 


The exercise of the privileges granted hereby shall be subject 
tc such other reasonable terms, conditions and limitations required 
by the public interest as may from time to time be prescribed by 
the Board. 


By accepting this permit, the holder waives any right it ay 
possess to assert any defense of sovereign immunity from suit in 
any action or proceeding instituted against the hoider in any court 
or other tribunal in the United States (or its territories or 
possessions) based upon any claim arisi.g out of operations by the 
holder under this permit. 


This permit shall be effective on March 19, 1975, and shall terminace 
five years thereafter: Provided, however, That if in the aforesaid period 
during which this permit shall be effective, the operation of the foreign 
air transportation herein authorized becomes the subject of any treaty, 
convention, or agrecment, to which the United States and the United Kingaom 
are or shall become parties, ther and in that event this permit is continued 
in effect during the period provided in such treaty, convention, or agreement. 


IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 
permit to be executed by the Secretary of the Board, and the seal of 
the Board to be affixed hereto, on the 


EDWIN Z. H 
Secretary 


(SEAL) 


Issuance of this permit to 

the holder approved by the 
President of the United States 
on March 19, 1975 


in Order 75-3-68. 


A 8 
AGREEMENT BETWEEN THE UNITED STATES OF AMERICA AND 


THE UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND (BERMUDA AGREEMENT) 


(Treaties and Other International Acts Series 1507] 


AGREEMENT PETWEEN TIE UNITED STA'TES OF AIER- 
ICA AND TIIE UNITED KINGDOM OF GREAT BRITAIN 
AN) NORTHERN IRELAND [7] 


Signed at Bermuda February 11, 1946. Effective February 11, 1946 


AND FINAL ACT OF THE CIVIL AVIATION CONFERENCE 
Held at Berniuda, January 15 to February 1), 1946 


THE GOVERNMENT OF THE UNITED STATES OF AMERICA AND TUE 
GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN RELAND, 


Desiring to conclude an Agreement for the purpose of promoting 
direct air communications as soon as possible between heir respective 
territories, 

lave accordingly appointed authorised representatives for this 


purpose, who have agreed as follows :— 


ARTICLE 1 


Hach Contracting Party grants to the other Contracting Paety 
rights to the extent describec Tin the Annex to this Agreement for the _ 
purpose of the establishment of air services described therein or as 
amended in accordance with Section 1V of the Annex (hereinafter 
referred to as “the agreed services”). 


ARTICLE 2 


(1) The agreed services may be inaugurated immediately or ata 
Jater date at ‘the option of the Contracting Party to whom the rights 
are granted, but not before (a) the Contracting Party to whom tie 
rights have been evanted lias de we ited ano air carrier or carriers for 
the specified route or routes, and (b) the Contracting Party granting 
the mghts has given the appropriate operating permission to the air 
carrier or carriers concerned (which, subject to the provisions of para- 
graph (2) of dus Article and of Attic! le 6, it shall do without undue 
delay), 

(2) The designated air carrier or carriers nay be required to satisfy 
the aeronautical authorities of the Contracting Party gr anung the 
nehts that it or (they is or are qualified to fullil the conditions pre- 


1 Apacs also in Ceylon, Cyprus, Ghana, Jomatea, Kenya, Malayeta, Nigeria, Slerra 
Yeone, Tanzania, Trinidad and / Pobagy, 
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seribed by or under the liws and remulations normally applied by 
those authorities to the operations of commercial air carriers. 

(3) In areas of military occupation, or in areas affected thereby, 
such inauguration will continue to be subject, where necessary, to 


the approval of the competent military authorities. 


ARTICLE 3 


(1) The charges which either of the C ontracting Parties may im- 
pose, or per mit (o be imposed, on the designated air carrier or carriers 
of the other Contracting Party for the use of airports and other facilt- 
ties shall not be higher than would be paid for chee use of such airports 
and facilities by its national aircraft en; ged in similar international 
air services. 

(2) Tfuel, lubr icating oils and spare parts introduced into, or taken 
on board aircraft in, the territory Of one Contracting Party by, or on 
behalf of. a designated air carrier of 4 other Contracting Party and 
intended solely for use by the aircraft of such carrier shall be accorded, 
with — to customs duties, inspection fees or eines charges im- 
posed by the former Contracting Part y. treatment not less favourable 
than that granted to national air carriers engaged in international air 
services or such carriers of the most. favoured nation. 

(3) Supplies of fuel, Subricating oils, spare parts, rezular equipment 
and aircra ft. stores retained Pe board aircraft of a designated aircarrier 
of one Contracting Party shall be exempt in the territory of the other 
Contracting Party from customs duties, inspection fe>s or similar 
duties or charges, even though such supplies be used by such aircraft 
on flights within that territory. 


ARTICLE 4 


Certificates of airworthiness, certificates of competency and licenses 
issued or rendered valid by one Contracting Party : id still in force 
shall be recognised as va lid by the other Contr acting Party for the 
purpose of 0} yeration of tho agreed services. Each Contr acting Party 
reserves the viel however, to refuse to recognize for the purpose of 
flicht above its own territory, certificates of competency ol licenses 
granted to its own nationals by anotherstate. 


ARTICLE 5 


(1) ‘Tho laws and regulations of one Contracting Party relating to 
entry into or departure frons its territory of airera tt engaced in inter: 
national air vb eerie or to the operation and navigation of such 
aireraft while within its tervitory shall App ily to aireraft of the desig- 
nated air catrier or cavriegs of the other Contracting P arty. 

(2) ‘Tho laws and regulations of one Contracting Party relating to 
the entry into or departure from its territory of passengers, crew, or 
cargo of aireraft (such as regulations relating to entry, clearance, tm- 
migration, passy Se customs anid quarantine) shall be applicable to 
the passenyers, crew or cargo of the aircraft of the designated air 
carrier oF carriers of the other Contracting Party while in the territory 
of the first Contracting Party. 
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Anricie 6 


Each Contracting Party reserves the right to withhold or revoke 
the exercise of the rigits specified in the Annex to this Agreement by 
a ca.rier designated by tho other Contracting Party in the event that 
it is not satisfied that substantial ownership and effective control of 
such carrier are vested in nationals of either Contracting Party, or in 
case of failure by that carrier to comply with the Jaws and regulations 
referred to in Article 5 hereof, or otherwise to fulfil the conditions 
under which the rights are granted in accordance with this Agreement 
and its Annex. 

ARTICLE 7 


This Agreement shall be registered with the Provisional Interna- 
tional Civil Aviation Organisation set up by the Interim Agreement 
on Internationa! Civil Aviation signed at Chicago on December 7, 
1944.[?] 

ARTICLE 8 


Except as otherwise provided in this Agreement or its Annex, jf 
cither of the Contracting Parties considers it desirable to modify the 
terms of the Annex to this .\greement, it may request consultation 
between the aeronautical authorities of both Contracting Parties, such 
consultation to begin within a period of sixty days from the date of 
the request. When these authorities agree on modifications to the 
Annex, these modifications will come into effect when they have been 
confirmed by an Exchange of Notes through the diplomatic chamnel. 


ARTICLE 9 


Except as otherwise provided in this Agreement or in its Annex, 
any dispute between the Contracting Parties relating to the interpreta- 
tion or application of this Agreement or its Annex which cannot be 
settled through consultation shall be referred for an advisory report to 
the Interim Council of the Provisional International Civil Aviation 
Organisation (in accordance with the provisions of Article JI] Section 
6 (8) of the Interim Agreement on International Civil Aviation signed 
at Chicago on December 7, 1944) or its successer. 


ARTICLE 10 


The terms and conditions of operating rights which may have been 
granted previously by either Contracting Party to the other Contract- 
ing Party ortoan aircarrier of such other Contracting Party shall not 
be abrogated by the present Agreement. lxcept as may be moditied by 
the present Agreement, the general principles of the air navigation 
arrangement between the two Contracting Parties, which was eifected 
by an Exchange of Notes dated March 28 and April 5, 1935, shall con- 
tinue in force in so faras they ure applicable to scheduled international 
air services, until otherwise agreed by the Contracting Parties. 


Articie 11 


If a general multilateral air Convention enters into force in relation 
to both Contracting Parties, the present Agreement shall be amended 
so as tc conform with the provisions of such Convention. 
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ARTICLE 12 

For the purposes of this Agreement aad its Annex, unless the context 
otherwise requires: 

(a) The term “aeronautical authorities” shall mean, in the case 
of the United States, the Civil Acronautics Board and any person 
or body authorised to perform the functions presently exercised by 
the Board or similar functions, and, in the case of the United King- 
dom, the Minister of Civi] Aviation for the time being, and any person 
or body authorised to perform any functions presently exercised by 
the said Minister or similar functions. 

(b) The term “designated air carriers” shall mean the air transport 
enterprises which the aeronautical authorities of ene of the Contract- 
ing Pardes have notified in writing to the aeronautical authorities 
of the other Contracting Party as the air carriers designated by it in 
accordance with Article 2 of this Agreement for the routes specified 
in such notification. 

(c) The term “territory” shall have the meaning assigned to it by 
Article 2 of the Convention on International Civil Aviation signed 
at Chicago on December 7, 1944.[*] 

(d) The definitions contained in paragraph (a), (b) and (d) of 
Article 96 of the Convention on International Civil Aviation signed 
at Chicago on December 7, 1944 shall apply. 


ARTICLE 13 


Either Contracting Party may at any time request consultation 
with the other with a view to initiating any amendmonts of this 


Agreement or its Annex which may be desirable in the light of experi- 
ence. Pending the outcome of such consultation, it shall be open to 
either “Party at any time to give notice to the other of its desire 
to terminate this Agreement. Such notice shall be simultaneously 
communicated to the Provisional International Civil Aviation 
Organisation or its successor. If such notice is given, this Agreement 
shall terminate twelve calendar months after the date of receipt of 
the notice by the other Contracting Party, unless the notice to 
terminate is withdrawn by agreement before the expiry of this period. 
In the absence of acknowledgment of receipt by the other Contracting 
Party notice shall be deemed to have been received fourteen days 
after the receipt of the notice by the Provisional International Civil 
Aviation Organisation or its successor. 
. Axricue 14 

This Agreement, including the provisions of the Annex hereto, will 
come into force on the day it is signed. 

In wirness whereof the undersigned, being duly authorised thereto 
by their respective Governments, have signed the present Agreement. 

Done in duplicate this eleventh day of February Nineteen-hundred- 
and-forty-six at Bermuda. 

ANWEX 
I 


For the purposes of operating air services on the routes specified 
below in Section IIT of this Annex or as amended in accordance with 
Section IV hereof, the designated air carriers of one of the Con- 


(International Civil Aviation Conference, Chicago, Illinois, November 1 to December 7, 
1944, Final Act and Kelated Documents, pp. 59-86.) 
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tracting Parties shall be accorded in the territory of the other 
Contracting Party the use on the said routes at each of the places 
specified therein of all the airports (being airports.designated or in- 
ternational air services), together with ancillary facilities and rights 
of transit, of stops for non-traffic purposes and of commercial entry 
and departure for international traffic in passengers, cargo and mail 
in full accord and compliance with the principles recited and agreed 
in the Final Act of the Conference on Civil Aviation held between 
the Governments of the United States and of the United Kingdom 
at ermuda from January 15 to February 11, 1946, and subject to the 
provisions of Sections II and V of this Annex. 


II 


fa) Rates to be charged by the air carriers of either Contracting 
Party between points in the territory of the United States and points 
in the territory of the United Kingdom referred to in this Annex 
shall be subject to the approval of the Contracting Parties within 
their respective constitutional powers and obligations. In the event 
of disagieement the matter in dispute shall be handled as provided 
below. 


(b) The Civil Aeronautics Board of the United States having an- 
nounced its intention to approve the rate conference machinery of 
the International Air Transport Association (hereinafter called 
“TATA”), as submitted, for a period of one year beginning in Feb- 
ruary, 1946, any rate agreements concluded through this machinery 
during this period and involving United States air carriers will be 
subject to approval by the Board. 
(c) Any new rate propesed by the air carrier or carriers of either 
Contracting Party shall be filed with the aeronautical authorities ot 
both Contracting Parties at least thirty days before the proposed date 
of introduction; provided that this period of thirty days may be re- 
duced in particular cases if so agreed by the aeronautical authorities 
of both Contracting Parties. 
(d) The Contracting Parties hereby agree that where: 

(1) during the period of the Board’s approval of the IATA rate 

conference machinery, either any specific rate agreement is not 

approved within a reasonable time by either Contracting Party 

ora conference of IATA is unable to agree on a rate, 0: 

(2) acany time no IATA machinery is applicable, or 

(3) either Contracting Party at any time withdraws or fails to 

“renew its approval of that part of the IATA rate conference 

machinery relevant to this provision, 
the ess. described in paragraphs (e), (f) and (g) hereof shall 
apply. 
(e) In the event that power is conferred by law upon the aero- 
nautical authorities of the Unite? States to fix fair and economic rates 
for the transport of persons and property by air on international 
services and to suspend proposed rates in a manner comparable to that 
in which the Civil Aeronautics Board at present is empowered to act 
With respect to such rates for the transport of persons and property 
by air within the United States, each of the Contracting Parties shall 
thereafter exercise its authority in such manner as to prevent any 
mate or rates preposed by one of its carriers for services from the 
territory of one Contracting Party to a point or points in the terri- 
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tory of the other Contracting Party from becoming effective, if, in 
the judgment. of the aeronautical authorities of the Contracting Party 
whose air carrier or carriers is or are proposing such rate, that rate 
is unfair or uneconomic. If one of the Contracting Parties on receipt 
of the notification referred to in paragraph (c) above is dissatisfied 
with the new rate proposed by the air carrier or carriers of the other 
Contracting Party, it shall so notify the other Contracting Party 
prior to the expiry of the first fifteen of the thirty days referred to, 
and the Contracting Parties shall endeavour to reach agreement on 
the appropriate rate. In the event that such agreement is reached 
each Contracting Party will exercise its statutory powers to give 
effect to such agreement. If agreement has not been reached at the 
end of the thirty day period referred to in paragraph (c) above, the 
proposed rate may, unless the aeronautical authorities of the country 
of the air carrier concerned see fit to suspend its operation, go into 
effect provisionally pending the settlement of any dispute in accord- 
ance with the procedure outlined in paragraph (g) below. 

(£) Prior to the time when such power may be conferred by law 
upon the aeronautical authorities of the United States, if one of the 
Contracting Parties is dissatisfied with any new rate proposed by the 
air carrier or carriers of either Contracting Party for services from 
the territory of one Contracting Party to a point or points in the 
territory of the other Contracting Party, it shall so notify the other 
prior to the expiry of the first fifteen of the thirty diy period referred 
to in paragraph (c) above, and the Contracting Parties shall endeavour 
to reach agreement on the appropriate rate. In the event that such 
agreement is reached each Contracting Party will use its best efforts 
to cause such agreed rate to be put into effect by its air carrier Or 
carriers. It is recognised that if no such agreement can be reached 
prior to the expiry of such thirty days, the Contracting Party raising 
the objection to the rate may take such steps as it may consider neces- 
sary to prevent the inauguration or continuation of the service in 

uestion at the rate complained of. 

g) When in any case under paragraphs (e) and (f) above the aero- 
nautical authorities of the two Contracting Parties cannot agree within 
a reasonable time upon the appropriate rate after consultation ini- 
tiated by the complaint of one Contracting Party concerning the pro- 
posed rate or an existing rate of the air carrier or cavriers of the 
other Contracting Party, upon the request of either, both pes Oe 
Parties shall submit the question to the Provisional Intsrnational Civi 
Aviation Organisation or to its successor for an advisory report, and 
each Party will use its best efforts under the powers available to,it to 
put into effect the opinion expressed in such report. 

(h) The rates to be agreed in accordance with the above paragraphs 
shall be fixed at reasonable levels, due regard being paid to all relevant 
factors, such as cost of operation, reasonable profit and the rates 
charged by any other air carriers. 

(j) The Executive Branch 07 the Government of the United States 
agrees to use its best efforts to secure legislation empowering the 
aeronautical authorities of the United States to fix fair and economic 
rates for the transport of persons and property by air on internstional 
services and to suspend propcsed rates in a manner comparable to 
that in which the Civil Aeronautics Board at present is empowered 
to act with respect to such rates for the transport of persons and 
property by air within the United States. 
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(a) ROUTES TO RE SERVED BY AIR CARRIERS OF THE UNITED 


(In both direction 


POINT OF 
> RTURE 

or more of the 
following) 


Londen 


-2. London 
Prestwick 


3. *London 
Prestwick 


Bermuda 
Barbados 


*Trinidad 
British Guiana 
Jamaica 
British Honduras 


Nassau 
Cat Cay 


Singapore 


Hong Kong 
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POINTS BEYOND 
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the following, 
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and the points 
on Route 7 


New York 


New York 
thicago 
Detroit 
Philadelphia 
Washington 
Baltimore 
Boston 


Shannou 
Iceland 
Azores 
Bermuda 
Ganaer 
Montreal 


Shannon 
Icelar.d 
Azores 
Bermuda 
Gander 
Moutreal 


New York 


(a) New Orleans 

Mexico City 

(b) Cuba 
Jamaica 
Panama 


A point in 
Colombia 


A point in 
Ecuador 
Lima 
Santiago 
Baltimore 
Washington 
New York 


Montreal 


Tobago Miami 
Bartados 
Grenada 

St. Vincent 

St. Lucia 
Antigua 

St. Kitts 

St. Thomas 
San Juan 
Ciudad Trujillo 
Port nu Prince 
Jamaica 

Cuba 

Nassau 
Bertnuda 


Miami 

Palm Beach 
Honolulu 

San Francisco 


Manila 
Tokyo 
Guain 
Wake 
Midway 
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Chicago 
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Washington 
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ROUTES TO BE SERVED BY AIR CARRIERS OF THE UNITED 


POINTS BEYOND 
(Any onc or more of the 
following, if desired) 


London 
Prestwick 


Amsterdam 
Helsinki 
Copenhagen 
Stavanger 
Oslo 
Stockholm 
Warsaw 
Berlin 
Frankfurt 
Moscow 
Leningrad 
Points in the 
Baltic coun- 
tries 


Gander 
Greenland 
Iceland 
Shannon 


Gander 

Shannon 

Greenland 

Iceland 

Paris 

A point in 
Switzerland 

Rome 

Athens 

Cairo 


Gander 
Azores 
Lisbon 


(a) 


Algiers 
Tunis 
Tripoli 
Benghazi 
Cairo 


(b) 


Madrid 
Rome 
Athens 
Cairo 


by the aeronautical authorittes of the United 


London 
Prestwick 


‘Lydda 


Lydda 


States to the 


Brussels 

Munich 

Prague 

Vienna 

Budapest 

Belgrade 

Bucharest 

Tstanbul 

Ankara 

A >oint in Tran 

Beirut 

A point in Syria 

A point in Iraq 

A point io 
Afghanistan 

Karachi 

Delhi 

Calcutta 


A point in Iraq 
Dhahran 
Bombay 
Calcutta 
A pointin Burma 
A point in Siam 
A point or points 
in Indo-China 
A point or points 
in China 


From Lydd to 
points beyond 
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Route 3. 
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Chicago 
Detroit 
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Washington 
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New York 
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Gander 
Bermuda 
Azores 


Honolulu 
Midway 
Wake 
Guam 
Manila 


Honolulu 

Midway 

Wake 

Guam 

Manila 

A point or oints 
in Indo-China 


Paints i in Caba 


Points in Cuba 


Camagucy 

Port au Prince 
Cuidad Trujillo 
San Juan 

Saint Thomas 
Point a Pitre 
Fort de France 
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POINT OF INTERMEDIATE DESTINATION IN 
DEPARTURE POINTS U.K. TERRITORY POINTS BEYOND 
(Any one or more of the (Any oneor more ofthe (Anyone or more of the (Anyone or morec{the 
following) : following, if desired) following, if desired) following, if desired) 
13. New York (a) Azores Accra or Lagos Leopoldville 
Dakar Johannesburg 


Monrovia 

(b) San Juan 
Trinidad 
British Guiana 
Belem 
Natal 
Monrovia 
Ascension Is- 

land 


IV 


(2) Amendments made by either Contracting Party to the routes 
described in Section III of this Annex which change the points served 
in the territory of the other Contracting Party will be made only 
after consultation in accordance with the provisions of Article 8 of 
this Agreement. 

(b) Other route changes desired by either Contracting Party may 
be made and put into effect at any time, prompt notice to that effect 
being given by the aeronautical authorities of the Contracting Party 
concerned to the aeronautical authorities of the other Contracting 
Party. If such other Contracting Party finds that, having regard to 
the principles set forth in paragraph (6) of the Final Act of the Con- 
ference referred to in Section [ of this Annex, the interests of its air 
carrier or carriers are prejudiced by the carriage by the air carrier or 
carriers of the first Contracting Party of trattic between the territory 
of the second Contracting Party and the new point in the territory of a 
third country it shall so inform the first Contracting Party. If agree- 
ment cannot be reached by consultation between the Contracting 
Parties, it shall be open to the Contracting Party whose air carrier or 
carriers is or are affected to invoke the provisions of Article 9 of this 
Agreement. 

(c) The Contracting Parties will, as soon as possible after the execu- 
tion of this Agreement and from time to time thereafter, exchange 
information concerning the authorisations extended to their respective 
designated air carriers to render service to, through and from the 
territory of the other Contracting Party. This will include copies 
of current certificates and authorisations for service on the routes 
which are the subject of this Agreement, and for the future such new 
certificates and authorisations as may be issued, together with amend- 
ments, exemption orders and authorised service patterns. 


v 


(2) Where the onward carriage of traffic by an aircraft of different 
size from that employed on the earlier staze of the same route (herein- 
after referred to as “change of gauge”) is justified by reason of econ- 
omy of operation, such change of gauge at a point in the territory of 
the United Kingdom or the territory of the United Siates shall not be 
mado in violation of the principles set forth in the Final Act of the 
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Conference on Civil Aviation held at Bermuda from January 15 to 
February 11, 1946 and, in particular, shall be subjec: to there being 
in adequate volume of through traffic. 

(b) Where a change of gauge is made at a point in the territory of 
the United Kingdom or in the territory of the United States, the 
smaller aircraft will operate only in connection \ ith the larger aircraft 
arriving at the point of change, so as to provide a connecting service 


which will thus normally wait on the arrival of the larger aircraft, for 
the primary purpose of carrying onward those passengers who have 
travelled to United Kingdom or United States territory in the large 
aircraft to their ultimate destination in the smaller aircraft. Where 
there are vacancies in the smaller aircraft such vacancies may be 
filled with passengers from United Kingdom or United States territory 
respectively. It is understood however that the capacity of the smaller 
aircraft shall be determined with primary reference to che traffic 
travelling in the larger aircraft normally requiring to be carried 
onward. 

(c) It is agreed that the arrangements under any part of the pre- 
ceding paragraphs (a) and (b) shall be governed by and jn no way 
restrict've of the standards set forth in paragraph (6) of the Final 
Act. ae 

A. HLS. GLP. B: 

W JB. H.B. OR 
W. Pa. 

Tose. D. 

P.G.M 


Fivat Act or THE Civin Avtarion ConFrEreNce, Hrip at Berauupa, 
15t1 January To lit Fesruary, 1946 


Bermuda, 11th February, 1946. 


Tur Governments of the United States of America and of the 
United Kingdom of Great Britain and Northern Ireland, 

Having decided to hold between themselves a Conference on Civil 
Aviation, 

Appointed their respective delegates who are listed below :— 


United States of America. 


George P. Baker (Chairman of Delegation), Director, Office of 
Transport and Communications Policy, Department of Srate. 

Harllce Branch, Member, Civil Aeronautics Board. 

John D. Hickerson, Deputy Director, Office of European Affairs, 
Department of State. 

Josh B. Lee, Member, Civil Acronautics Board. 

Stokeley W. Morgan, Chief, Aviation Division, Department of 
State. 

George C. Neal, General Counsel, Civil Aeronautics Board. 
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Garrison Norton, Deputy Director, Office of Transport and Com- 
munications Policy, Department of State. 

L. Welch Pouge, Chairman, Civil Aeronautics Board. 

Oswald Ryan, Member, Civil Aeronautics Board. 

John Sherman, Liaison Consultant, Civil Aeronautics Board. 


United Kingdom. 


Sir Henry Self, K.C.M.G., K.B.E., C.B., (Chairman of Delega- 
tion), Director-General designate of Civil Aviation, Ministry 
of Civil Aviation. 

Sir William P. Hildred, Kt., C.B., O.B.E., Director-General of 
Civil Aviation, Ministry of Civil Aviaton. 

W.J. Bigg, Colonial Office. 

N. J. A. Cheetham, Foreign Office. 

L. J. Dunnett, Ministry of Civil Aviation. 

Peter G. Masefield, Civil Air Attaché, British Embassy, Wash- 


below :— 
COMMITTEE L 


Rares anp TRAFFIC 


Chairman: Sir Henry Self (United Kingdom). 
7 g 


Members: 


United States. United Kingdom. 
Delegates. Delegates. 
George P. Baker. Sir W:'liam Hildred. 
Harties Branch. N.J. A. Cheetham. 
Josh B. Lee. I. J. Dunnett. 
Stokeley W. Morgan. P. G. Masefield. 
George C. Neal. Advisers. 
L. Welch Pogue. M. Ie. Bathurst. 
Oswald Ryan. Major J. R. McCrindle. 
Advisers. Vernon Crudge. 
Colonel S. I. Gates. 
W. John Kenney. 
Major-General [.. 5. Kuter. 
Livingston Satterthwaite. 


Consultants. 
Harold Bixby. 
Terrell Drinkwater. 
Julius C. Holmes. 
John Leslie. 

John FE. Slater. 
James H. Smith, Jun. 
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Sus-Com™itree 1.—Poricy. 
Chairman: Sir Henry Self (United Kingdom). 
Members: 
Delegates. _ Delegate. 
George P, Baker. Sir William Hildred. 
Stokeley W. Morgan. 
LL. Welch Pogue. 
Sus-Comsturres 2.—-Drarrine. 
Chairman: Stokeley W. Morgan (United States). 
Members: 
Delegates. 
nee ee, Dal : L. J. Dunnett. 
Adviser. P. G. Masefield. 


Colonel S. IE. Ga‘es. Adviser. 
M. E. Bathurst. 


Sus-Comaiurrer 3.—Rovres. 


Chairman: Lh. Welch Pogue (United States). 


Members: 


Delegates. Delegates. 
Harlice Branch. W.J. Bigg. 
Josh B. Lee. N. J. A. Cheetham. 
Stokeley W. Morgan. L. J. Dunnett. 
George C. Neal. P. G. Masefield. 
Oswald Ryan. Advisers. 
John Sherman. M. E. Bathurst. 
Advisers. Major J. R. McCrindle. 
William Fleming. Vernon Crudge. 
Colonel S. EF. Gates. 
Major-General L. S. Kuter. 
Sena inder S. wurika. 
Livingston Satterthwaite. 
Consultants. 
Harold Bixby. 
Yerrell Drinkwater. 
Julius C. Holmes. 
John Leslie. 
John E. Slater. 
James H. Smith, Jun. 
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COMMITTED 11. 
Ap Hoe. 
Chairman: L. J. Dunnett (United Kingdom). 


Delegates. Delegate. 
John D. Hickerson. N. J. A. Cheetham. 


Stokeley W. Morgan. 


The Final Plenary Session was held on the lith February, 1946. 

Asa result of the deliberations of the Conference there was formu- 
lated an Agreement between the Government * the United Kingdom 
and the Government of the United States relating to air services be 
twe their respective territories, and Annex hereto. (Attached here 
tc«w Appendix L.)(*] 

The following resolution was adopted : 

Whereas representatives of the two Governments have met together 
in Bermuda to discuss Civil Aviation matters outstanding between 
them and have reached agreement thereon, 

Vhereas the two Governments have to-day concluded an Agreement 
relating to air services between their respective cerritories (hereinafter 
called “the Agreement’’), 

And whereas the two Governments have reached agreement on the 
procedure to be followed in the settlement of other matters in the 
field of Civil Aviation, 

Now therefore the representatives of the two Gevernments in Con- 
ference resolve and agree as follows:- 

(1) That the two Governments desire to foster and encourage the 
widest possible distribution of the benefits of air travel for the general 
good of mankind at the cheapest rates consistent with sound economic 
principles; and to stimulate international air travel as a means of 
promoting friendly understanding and good will among peoples and 
ensuring as well the many indirect benefits of ‘his new form of trans- 
portation to the common welfare of both countries. 

(2) That the two Governments reaffirm their adherence to the prin- 
ciples and purposes set out in the preamble to the Convention on Inter- 
national Civil Aviation signed at Chicago on the 7th December, 1944. 

(3) That the air transport facilities available to the travelling pub- 
lic should bear a close relationship to the requirements of the public 
for such transport. 

(4) That thece shall be a fair and equal opportunity for the car- 
riers of the two nations to operate on any route between their respee- 
tive territories (as defined in the Agreement) covered by the Agrec- 
inent and its Annex. 

(5) That, in the operation by the air carriers of either Government 
of the trunk services described in the Annex to the Agreement, the 
interest of the air carriers of the other Government shall be taken 
into consideration so as not to affect unduly the services which the 
latter provides on all or part of the sams routes. 
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(6) That it is the understanding of both Governments that services 
provided by a designated air carrier under the Agreement and its 
Annex shall retain as their primary objective the provision of capacity 
adequat: to the trafic demands between the country of which such 
air carrier is a national and the country of ultimate destination of the 
triflic. The right to embarx or disembark on such services inter- 
national traffic destined for and coming from third countries at a point 
or points on the routes specified in the Annex to the Agreement shall 
be applied in accordance with the general principles cf orderly devel- 
opment *o which both Governments subscribe and shall be subject to 
the general principle that capacity should be related: 

(a) To traffic requirements between the country of origin and tne 

countries of destination ; 

(b) to the requirements of thro: gh airline operation; and 

(c) tothe traffic requirements of the area through which the airline 

passes after taking account of Iczal and regional services. 

(7) That, in so far as the air carrier or carriers of one Government 
may be temporarily prevented throngh difficulties arising from the 


War from taking immediate advantage of the opportunity referred 
to in paragraph (4) above, the situation shall be reviewed between 


the Governments with the object of facilitating the necessary develop- 
ment, as soon as the air carrier or carriers of the first Government is 
or are in a position increasingly to make their proper contribution to 
the service. 

(8) That duly authorised United States civil air carriers will enjoy 
non-discriminatory “Two Freedom” privileges and the exercise (in 
accordance with the Agreement or any continuing or subsequent agree- 
ment) of commercial trailic rights at airports located in territory of 
the United Kingdom which have been constructed in whole or in part 
with United States funds and are designated for use by international 
civil air carriers. 

(9) That it is the intention of both Governments that there shou!d 
be regular and frequent consultation between their respective acro- 
nautical authorities (as defined in the Agreement) and that there 
should thereby be close collaboration in the observance of the prin- 
ciples and the implementation of the provisions outlined herein and 
in the Agreement and its Annex. 

In witness whereof the following Delegates sign the present Final 
Act. 

Done at Bermuda the eleventh day of February, 1946. 

This Final Act shall be deposited in the Archives of the Govern- 
ment of the United Kingdom and a certified copy shall be transmitted 
Ny that Government to the Government of the United States of 
America. 


United States of America. United Kingdom. 
Grorcrt P. Baker. A. H. Sevr. 
Harcire Brancu. Wx. P. Hivpren. 
Stoxe.ey W. Morcan. Wo. Bice. 
Grorcr C. NEAL. L. J. Dunnett. 
Garrison Norton. Perer G. MAsErienp. 
I... Wetcr Pocur. 
Oswatp Ryan. 
Joun SirFRMan. 


JNITED STATES COURT. OF APPEALS 
FOR THE SECON i 


BRITISH AIRWAYS BOARD, 


Petitioner, 


against 


CIVIL AERONAUTICS BOARD, 


Respondent. 


State of New York, 
County of New York, 
City of New York—ss.: 


IRVING LIGHTMAN being duly sworn, deposes 
and says that he is over the age of 18 years. That on the 49th 


day of January , 1977, he served three copies of the 
Joint Appendix on 
James C. Schultz, Esq. General Counsel 


the attorney for the Respondent 

by depositing the same, properly enclosed in a securely seaied 
post-paid wrapper, in a Branch Post Office regularly maintained 
by the Government of the United States at 90 Church Street, Borough 
of Manhattan, City of New York, directed to said attorney at 
No. Civit Aeronautics Board, Washington,D.€. ) NKAK, 
that being the address designated by h im for that purpose upon 


the preceding papers in this action. 


Sworn to before me this 


12thday of January 


ae 
_ COURTNEY J BROWN 
Notary Public, State of New York 
No. 31-5472920 
Qualified in New York Coun 
Cominission Expires March 30, 1978 


